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Foreword

This broker responsibility curriculum was developed by the Texas Real
Estate Commission and the Texas Real Estate Research Center at Texas
A&M University with the assistance of a content writing group using
information from publications, presentations, and general research.

The information is believed to be reliable, but it cannot be guaranteed
for any particular individual or situation. Laws and rules discussed in the
textbook may have been excerpted, summarized, or abbreviated. For a
complete understanding and discussion, consult a full version of any per-
tinent law. Information in this textbook can change periodically and is
presented with the understanding that the authors and instructors are not
engaged in rendering legal, accounting, or other professional advice. The
services of a professional with suitable expertise should be sought.

The authors, presenters, advisory committees, Texas Real Estate
Research Center, and Texas Real Estate Commission disclaim any liabil-
ity, loss or risk personal or otherwise, incurred as a consequence, directly
or indirectly, from the use and application of any of the information con-
tained in these materials or the teaching lectures and media presentations
given in connection with these materials.

When using this textbook for the Broker Responsibility course, as
required by the Texas Real Estate Commission, the textbook must be
reproduced and used in its entirety, without omission or alteration.
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Introduction

Chapter 1

Learning Objectives

After this chapter, you will be able to

* Explain the purpose of the Broker Responsibility
course.

* ldentify who is required to take the course.

* List two regulations that brokers must follow to be
in compliance with TREC.

Purpose

The purpose of this course is to address the regula-
tory aspects of the management, operation, and super-
vision of a real estate brokerage firm in Texas. The
course provides an understanding and working know!|-
edge of a broker’s responsibilities and obligations under
Title 22 of the Texas Administrative Code (TAC), TREC
Rule §535.2, which sets out specific requirements and
best practices for brokers. See Appendix A where this
Rule is listed in its entirety.

Who Must Take This Course?

Section §535.92 of the Texas Real Estate Commission
(TREC, the Commission) Rules requires a broker who
sponsors one or more sales agent at any time during the
current license period; a broker or designated broker
of a business entity that sponsors one or more sales
agent at any time during the designated broker’s current
license period; or is a delegated supervisor under TREC
Rule §535.2(e) to complete this six-hour broker respon-
sibility course to renew a license.

Any license holder may take this course for six hours
of elective continuing education (CE) credit. Addition-
ally, a sponsoring broker may, by policy, require certain
license holders and employees to take this course.
Effective January 1, 2019, any license holder who
leads, supervises, directs, or manages a team must be
delegated as a supervisor by the broker and is required
to complete this course before license renewal.

Standard Test for the Course

TREC rules require a standard test, developed by
TREC, to be given to all instructors and students of this
course. Instructors must pass the test with a grade of 80
percent or higher to be able to teach the course [TREC
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Rule §535.74 (b)]. Students are given the test as part of
class instruction with the correct answers reviewed by
the instructor. [TREC Rule §535.72(g)].

Regulations for Brokers

There are a number of regulations and standards with
which brokers may need to comply; some of the more
notable include:

* Chapter 1101 of the Texas Occupations Code
(TRELA, Act)

* Title 22 Texas Administrative Code, Chapters
531-543 (TREC Rules)

* Texas Property Code, Chapters 91 & 92 (Landlord

and Tenant)

Texas Department of Insurance, Procedural Rule 53

Real Estate Settlement Procedures Act (RESPA)

Truth-in-Lending Act (TILA)

Consumer Financial Protection Bureau rules

Can-Spam Act & Federal Trade Commission Tele-

marketing Sales Rules (Do Not Call-Email-Fax)

* National Association of REALTORS® (NAR) Code
of Ethics (Voluntary Standard)

* %X ¥ ¥ ¥


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
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https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=22&pt=23
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=22&pt=23
https://statutes.capitol.texas.gov/Docs/PR/htm/PR.91.htm
https://statutes.capitol.texas.gov/Docs/PR/htm/PR.92.htm
https://statutes.capitol.texas.gov/Docs/PR/htm/PR.92.htm
https://www.tdi.texas.gov/title/titlem4l.html#p53
https://www.federalreserve.gov/boarddocs/supmanual/cch/respa.pdf
https://www.fdic.gov/regulations/compliance/manual/5/v-1.1.pdf
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Scope and Competency

Chapter 2

Learning Objectives
After this chapter, you will be able to

* Describe two techniques a broker can apply to
confirm that his or her agent is subject-matter
competent.

* Define geog aphic competency.

* List several actions a broker may take to ensure
that brokerage offices t ain agents to use contracts
and handle real estate transactions correctly.

A broker must advise a sales agent of the scope of the
agent’s authorized activities and ensure that the agent
is competent to conduct those activities. TREC rules
address two separate aspects of competency, subject
matter and geographic.

Subject Matter Competency

There is a difference in the knowledge a license
holder needs to properly represent a client in different
types of transactions. Some examples include residen-
tial versus commercial, farm and ranch, and property
management. A license holder who has been working
on residential transactions is not automatically qualified
to perform real estate brokerage activities in other areas.

A license holder must be competent in the area in
which the license holder is working. This has been
emphasized with recent changes to TREC rules.

* To be competent, a license holder must be edu-
cated in the characteristics involved in the specific
type of real estate being brokered for others. [TREC
Rule §531.3(4) — added September 2019]

* A broker must have written policies and proce-
dures to ensure that each sponsored sales agent
receives additional educational instruction the
broker may deem necessary to obtain and main-
tain competency in the scope of the sponsored
sales agent’s practice. At a minimum, when a sales
agent performs a real estate brokerage activity
for the first time, the broker must require that the
sales agent receive coaching and assistance from
an experienced license holder competent for that
activity. [TREC Rule §535.2(i)(5) — added Decem-
ber 2018]
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TREC Case Study 1

Nobody’s Watching Me

Facts — The broker automatically assigned each
agent that was new to the real estate business a
coach for their first year. The agent that the
broker chose to supervise one of the new agents
was not involved in the day-to-day
correspondence of the new agent’s real estate
transaction and was not properly registered with
the Commission to act as a delegated supervisor.
Despite this, the selected coach was listed as the
agent handling the transaction on the buyer’s
representation agreement and contract. The new
agent was unsupervised during the transaction.
The agent failed to verify that repairs were
completed before closing and failed to provide
information to the buyers regarding the on-site
sewer.

Result — The broker entered into an agreed order
resulting in a reprimand and a $1000 administra-
tive penalty. The agent handling the transaction
entered into an order, which included a repri-
mand and a $1500 penalty for failing to verify that
repairs were completed before closing and failing
to provide information to the buyers regarding the
on-site sewer. The agent assigned to supervise the
agent handling the transaction was issued an advi-
sory letter for failing to make his position clear to


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=3
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=3
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Case Study continued...

the parties by listing his name as the agent han-
dling the transaction on the buyer’s representation
agreement and contract when he was not involved
in handling the transaction.

Consider this...
What could the coach have done better?

Answer: The coach should have made clear to the
new agent that the consumer being represented
will need to understand the role of the coach in
the transaction. The new agent’s name will appear
on all listing and buyer representation agree-
ments and contracts. If the broker has a policy that
allows the coach’s name on those documents it
should appear as the second name. In addition,
the new agent’s coach should ensure all transac-
tions be handled with the same diligence and care
they would show any client being represented by
their broker/brokerage firm. This includes any due
diligence to ensure repairs were completed by
insisting the listing agent provide all receipts from
the seller for repairs performed, provide the scope
of the work, and show the work was paid in full.
Any and all disclosures required by the transaction
should be provided to the buyer.

Geographic Competency

Another subset of the general issue of competency
is geographic competency. Geographic incompetency
has been an issue throughout the history of real estate
(maybe Hammurabi shouldn’t have been providing
advice about that property in Crete).

Incompetency can occur when someone lacks exper-
tise in the area that they are buying or selling for. Con-
sider a Lubbock agent (with no connection or experi-
ence in coastal properties) advising on a Corpus Christi
beach property; or, consider an agent consulting in a
more narrow geographic area such as eastern Travis
County vs. western Travis County.

This longstanding issue has been emphasized by
recent changes to The Real Estate License Act and Rules.

* A license holder must consider market condi-
tions for the specific geog aphic area in which
the license holder is providing a service [TRELA
Section 1101.652(a)(6) — added by the Legislature,
effective September 2019].

* To be competent, a license holder must be
informed on local market issues and conditions
affecting real estate in the geographic area where
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a license holder provides services to a client
[TREC Rule §531.3(1) — added by the Commission,
effective September 2019]

And, even before this recent emphasis, a lack of
subject matter or geographic competence already vio-
lated The Real Estate License Act (“incompetency” could
lead to discipline under TRELA Section 1101.652(b)(1)).

DISCUSSION

1. What are some policies and procedures a
broker can have in place to ensure that the
broker’s agents are competent in the discipline
type they want to practice in?

2. How can brokers help ensure their agents are
geographically competent?

Best Practices for Contract Overview

Broker or Brokerage Firm

A broker should have a policy regarding training and
oversight of documents prepared for consumers by the
broker’s license holders (both sales agents and associ-
ated brokers). The policy, at a minimum, would indi-
cate which documents are required for the broker (bro-
kerage) working file. The documents should be held
by the broker in an appropriate and secure location.
The location could be a virtual platform or a hard copy
in a filing cabinet. The broker should ensure, through
training and oversight, that when their license holders
complete contracts, all of the required documents have
been submitted to the broker. Some brokerage policies
state that all written agreement/contracts should be sub-
mitted for review by the broker or their designee within
two business days of being signed or executed. A
sample checklist (see Appendix B) is provided to show
how some brokers ensure all required documents are
in the file. Some broke ages also require their agents to
submit the listing/sale to the broker or their designee as
another layer of compliance checking.

Broker or Broker’s Designee (Delegated Supervisor)

The broker may have an experienced license holder
review all documents submitted by license holders. The
best practice is for this license holder to be a delegated
supervisor and thus be required to take this course.
This will increase their understanding of the responsi-
bility they have been delegated by the broker. A broker
should have experienced agents or managers (autho-
rized by the broker) work side by side with new agents
through their initial transactions. In fact, this best prac-
tice is now required by TREC Rule §535.2(i)(5) as dis-
cussed under subject matter competency above.


https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=3
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Training

All contract documents should be introduced and
thoroughly explained to agents so that they understand
the proper use of those documents. A broker may wish
to give agents assignments to complete contract docu-
ments in a mock setting so that they can be reviewed
with the trainer. Providing a Transaction Checklist that
highlights the required documents needed for listings
and sales is helpful to ensure that all documents are
included.

Coaching

Coaching should always be available to all agents.
A coach can work with an agent on all aspects of their
business, including the proper usage of contract docu-
ments. This includes answering any questions the agent
has and helping the agent become comfortable in the
presentation of those forms to customers and clients.

TREC Case Study 2
Show Me the Money, Or Not!

Facts — The buyer’s broker failed to request or
collect the earnest money and option fee from

the buyers. The seller’s agent contacted the broker
several times when the money had not been deliv-
ered. The broker did not respond to the seller’s
agent. The broker delivered the option fee to the
escrow agent after the option fee period expired.

Result — The broker entered into an agreed order
resulting in a reprimand, a requirement to com-
plete 30 hours in an agency law course, and a
$1500 administrative penalty for acting negli-
gently in terminating a contract, incorrectly com-
pleting an IABS form, and for failing to respond
within two days to sponsored sales agents, clients,
and license holders representing other parties in a
real estate transaction.

Consider this...

What does this case study have to do with broker
responsibility?

Answer: The broker and the agent are fiduciarie

to the client and must act in the best interest of the
client. The broker must ensure sponsored agents
understand the importance of the timely delivery of
the option fee. Late delivery could harm the client
since a valid option period may not be created.
Another part of broker responsibility is timely
responding to license holders, including those rep-
resenting other parties. See TREC Rule §535.2(j).
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TREC Form Approval Process

The Broker-Lawyer Committee prepares the forms
that are adopted by TREC. The forms are updated when
necessary due to legal changes by the legislature or by
the courts. The forms are also updated when appropri-
ate based on comments and suggestions from license
holders, interested stakeholders, and consumers.

When the Broker-Lawyer Committee presents new
forms or revised forms to the Commission, the Com-
mission may adopt or reject the recommended form. If
rejected, the form will be sent back to the Broker-Law-
yer Committee to address the general or specific co -
cerns of the Commission.

If the Commission approves the form, it is then pub-
lished for public comment in the Texas Register. The
Broker-Lawyer Committee will review all comments
and determine if any changes are appropriate. If the
form does not require changes, the Broker-Lawyer Com-
mittee will recommend that the Commission approve
the form. The Commission can then take final actio
to adopt the form at its next regular meeting. In the
motion to adopt the form, a proposed date will be set
for the mandatory use of the form and the old form will
be repealed on that same date. If the motion passes, the
new form may be used as soon as it is available. Use
will become mandatory on the date set by the motion.

Contract Overview Discussion
Questions

1. Is there a general misunderstanding of the
Option Fee language in Paragraph 5?

2. How should brokers handle outdated forms
when they are received?

3. How should a listing broker or agent handle
receiving an incomplete seller’s disclo-
sure notice? How should a buyer’s broker or
agent handle receiving an incomplete seller’s
disclosure?

4. Is there a general misunderstanding of the
back-up contract process?

5. Do brokers and agents have proper training
on the use of the Lead Based Paint Adden-
dum; and do they understand the ramific -
tions of improper use?

6. How often do brokers review a contract that
has no effective date? How should this be
handled?

7. Are brokers training their agents to discuss
with the seller the importance of leaving the
utilities on in accordance with paragraph
7A of the One to Four Family Residential
Contract?


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://www.trec.texas.gov/about-commission/broker-lawyer-committee
https://www.trec.texas.gov/sites/default/files/pdf-forms/OP-H_1.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/OP-H_1.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/OP-L.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/20-14_0.pdf

Chapter 3

Fiduciary Responsibilities

Learning Objectives
After this chapter, you will be able to

* ldentify three fiduciary duties a broker wes to his
or her clients.

* ldentify key components of hosting virtual open
houses and showings.

* ldentify the two levels of intermediary.

* Explain what tasks should be performed to assist
the seller if the seller receives an offer from an
iBuyer.

Being a fiduciary is one of the key components of the
relationship the broker has with a client. In fact, TREC
Rule §535.2(b) states that a broker owes the highest
fiduciary obligation to the client and is obligated to
convey to the client all information known to the agent
which may affect the principal’s decision, unless pro-
hibited by other law.

Fiduciary Responsibilities as a Broker

In broad terms, the fiduciary duties a broker wes to
a client include

i) loyalty;

ii) good faith;

ii) refraining from self-dealing;
iv) integrity;

v) fair and honest dealing; and
(vi) full disclosure.

In the simplest terms, being a fiduciary means al ays
putting the client’s interests above your own.

All clients that sales agents work with are techni-
cally their broker’s clients. All of a broker’s sales agents
have a fiduciary duty to all of the brokers clients, not
just the client the sales agent is working with. TREC
Rule §531.1 recognizes the special fiduciary relatio -
ship that is created when brokers and sales agents act
as an agent for a client. Brokers should train all agents
to understand what it means to be a fiduciar . Take a
minute to read the rule now.

§531.1 Fidelity

A real estate broker or salesperson, while acting as
an agent for another, is a fiduciar . Special obligations
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are imposed when such fiduciary relationships are
created. They demand:

(1) that the primary duty of the real estate agent
is to represent the interests of the agent’s
client, and the agent’s position, in this respect,
should be clear to all parties concerned in
a real estate transaction; that, however, the
agent, in performing duties to the client, shall
treat other parties to a transaction fairly;

(2) that the real estate agent be faithful and
observant to trust placed in the agent, and be
scrupulous and meticulous in performing the
agent’s functions; and

(3) that the real estate agent place no personal
interest above that of the agent’s client.

Virtual Open Houses and Showings

As virtual open houses and showings become more
popular, brokerages that use this method should have a
policy for allowing and performing them.

Permission (preferably in writing) from the seller to
have a virtual open house or showing before posting,
hosting, or showing is required.

There are two types of virtual open houses and
showings. One is live and interactive and the other is
recorded.

Live and interactive virtual open houses and show-
ings involve walking around the property and discuss-
ing the property while projecting live on social media
(for example, Facebook or Instagram) or other online
conferencing platforms (for example, Zoom or Google
Hangouts). A live and interactive open house more


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=1

closely resembles a traditional open house.

The other type of virtual open houses or showings is
recorded. This type of virtual open house or showing
uses a pre-recorded video, shot in advance and saved
to places like Facebook or YouTube. This type of virtual
open house or showing can be offered for viewing at
any time.

A live or recorded virtual open house or showing
requires a video camera or smart phone with a camera
and a stabilizer to ensure a professional result.

Even after obtaining written permission for a virtual
open house or showing, brokers and sales agents must
be aware of all the background they are showing when
they are taking videos or live-streaming. The seller
walking in the background scantily clad might be enter-
taining, but also might create a liability.

Advanced Intermediary Issues — Levels of
Intermediary Relationships

Refresher: There are two levels of intermediary
relationship.

Level 1. The brokerage represents both sides of the
transaction without appointing separate agents to
give “opinions and advice” to each party.

Level 1 comes into existence immediately in
every intermediary transaction at the time it is dis-
covered that the buyer client is interested in the
seller client’s property. At that instant, there has not
yet been an opportunity for the broker to appoint
separate agents to give opinions and advice to
each of the parties. The intermediary relation-
ship can continue at this point without the broker
making any appointments.

If no appointments are made, no opinions or
advice can be given. Be careful if you elect to not
make appointments. It is difficult to represent the
parties without giving opinions and advice.

Level 2. The broker makes a decision to appoint
separate agents to give opinions and advice to
each party.

In most cases, the broker decides to appoint
separate agents to give opinions and advice to
each party. If the broker makes appointments, the
broker must give written notice to the parties of
the names of the representatives at the time the
appointments are made.

Whether the broker operates at Level 1 or Level 2,
it is critical that the broker comply with TRELA Section
1101.651(d), which addresses confidential inform -
tion. Unless the client consents otherwise in a sepa-
rate writing, the broker may not disclose confidential
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information, including that the seller or landlord will
accept or pay a price different than the asking price or
the price in a written offer. When no appointments are
made, the broker is even more limited in what can be
told to the clients — no opinions or advice can be given.

Intermediary in a Lease Transaction

Let’s complicate the issues by changing from a sale
transaction to a lease transaction and adding some facts.

* A broker owns and manages a commercial office
building.

* The broker’s agent knows someone looking for
lease space.

* The person looking for space expresses interest to
the agent about leasing an office in the brokers
building.

Can there be an intermediary relationship?

Before one can even think about intermediary
relationships, it must be disclosed to the potential
client that broker is the owner and landlord, creat-
ing a conflict. If the client does not ant to be rep-
resented by the brokerage, the intermediary rela-
tionship question is never reached (because the
prospective tenant is not a client).

If the client desires to continue with representa-
tion by the brokerage, the representation of the
client can only be done through the intermedi-
ary process, since Texas law says the only way
to represent both sides of a transaction is as an
intermediary.

Can the intermediary relationship be a Level 1
relationship?

If no appointments are made to give advice and
opinions, the broker, being the owner of the build-
ing, has a distinct advantage because the broker is
effectively representing themself without anybody
being appointed to represent the prospective
tenant. If full disclosure has been made to the pro-
spective tenant about the broker’s ownership and
management of the building, and the prospective
tenant desires to continue working with the broker-
age, can the broker/owner move forward with the
level 1 intermediary transaction?

Requirements for a Level 2 intermediary relationship?

Under the statute, the broker is the intermedi-

ary and not permitted to be appointed to advise
either side of the transaction. In order to move to
Level 2 of the intermediary relationship, the broker
must deliver written notices of appointments, one
appointment to represent the tenant and another
appointment to represent the landlord. Can this be
accomplished if the landlord is also the broker?


https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.651
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.651

Group Exercise

Break into small groups and take 10-15 minutes
answering each question. Assume this is a lease trans-
action (like that described in the previous section).
Each group will report to their answers to the class.

Questions for Group Exercise:

1. Can the transaction move forward without
there being an intermediary relationship
if nobody in the brokerage represents the
broker?

2. Isitrational to say that the broker does not
represent themself?

3. lIsita good idea for the broker to try to have
her brokerage represent the tenant?

How do the answers change if:

4. The building is actually owned by a part-
nership in which the broker owns more
than a 10% interest?

TREC Case Study 3
You Can’t Have It Both Ways

Facts — An agent entered into a listing agree-
ment on behalf of her sponsoring broker and then
entered into a buyer’s representation agreement
with a potential buyer for the property. The agent
did not get written consent for the broker to act
as an intermediary in the transaction. The broker’s
policies and procedures failed to address interme-
diary transactions.

Result — The broker entered into an agreed order
resulting in a reprimand and $750 administra-
tive penalty. The agent entered into an agreed
order resulting in a reprimand and an administrate
penalty of $1,500.

Consider this...
Can a sales agent be an intermediary?

Answer: No, the broker is the intermediary. See
TRELA Section 1101.551(1). And the broker needs
to have policies to ensure competency in that and
other areas. See TREC Rule § 535.2(i)(1).
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5. The building is actually owned by a part-
nership in which the broker owns a 10%
interest or less?

Adding one more layer of complexity:

6. How do the answers change if the broker-
age is a limited liability company (LLC)
and the broker’s business partner (also a
licensed broker) is the designated broker
for the LLC? The two partners each own
50% of the brokerage company.

7. How do the answers change if the property
is a residential rental property?

8. How do the answers change if the property
is a historic residential house that has been
converted into small offices? Does it mak
any different if the house has been con-
verted into shared office space (co- orking
spaces similar to WeWork or Regius)?

iBuyers

An iBuyer is a buyer who uses an automation valua-
tion model (or sometimes a local license holder) to
determine the price for a residential property they might
be willing to pay and make a cash offer on a seller’s
property. The data used in determining these offers is
vast and varied depending on the iBuyer. These offers
are generally below market value and may have stages
in the transaction when the agreed price can be rene-
gotiated. Why would a seller consider an offer such as
this? All sellers have their own motivations for selling.
The seller could be experiencing a need to sell quickly,
or may not wish to experience the hassle of maintaining
a house that is “show ready” during the sales process.

As a broker, training should include what tasks should
be performed for a seller when any type of offer is
received including and not limited to iBuyer offers. Offers
should be read carefully, and brokers should recom-
mend that the seller read it carefully, as well. Be careful
to avoid giving legal advice. However, please note the
events that could occur which may result in the iBuyer
having the option to renegotiate the price. Those events
could lead to an inspection for a fee by an inspector, an
appraisal by an appraiser, or in some cases the contract
can be renegotiated for any reason before closing.

The real estate market is ever changing and iBuyers,
which were numerous in some areas at certain times,
may not be as prevalent in other situations.


https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.551
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Property Management and Trust Accounts

Learning Objectives

After this chapter, you will be able to

* Discuss what property management duties are reg-
ulated under TRELA.

* Identify who is responsible for all residential prop-
erty management duties within a brokerage.

* Identify in whose name the trust account must be
in and who is responsible for it.

* Know how often a trust account report must be
given to a client.

Property management requires specialized skills and
supervision. It is also the only subject area for which a
broker is directly responsible for in the broker responsi-
bility rule.

Who Does This Chapter Apply To?

This chapter applies to a broker who engages in
property management. It is also relevant to a sales
agent who engages in property management, as well as
delegated supervisors for a brokerage that engages in
property management. A license holder is a delegated
supervisor when Rule §535.2(e) applies.

Trust accounts are more broad than just property
management, but because a broker does not typically
handle other people’s money outside of a property
management context (e.g., rent, security deposits); trust
accounts are also included in this chapter.
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What Is Property Management That Is Reg-
ulated By The Commission?

Under TRELA Section 1101.002(1)(A)(x), prop-
erty management means to control the acceptance or
deposit of rent from a resident of a single-family resi-
dential real property unit. So if what the brokerage is
doing does not fall into that (ex. commercial property
management), it is not property management regulated
by TREC. However, there might be other duties that
apply for other reasons.

More specificall , a person controls the acceptance
or deposit of rent for a single-family residential property
when the person has the authority to:

* use the rent to pay for services related to managing
the property;

* determine where to deposit the rent; or

* sign checks or withdraw money from a trust account.

Is there anything special about property manage-
ment for sales agents?

Yes, a number of things apply here.

* Do the brokerage policies and procedures allow
property management? If allowed, do the policies
address how to engage in property management?

* Second, if allowed, is the sales agent competent
to do property management? (see Chapter 2 of this
book).

* Finally, both the brokerage and designated broker
(if the brokerage is an entity) are expressly respon-
sible for the agent’s property management.

First, consider whether the brokerage policies and
procedures allow property management. And, even if
the policies prohibit it, what checks and balances are
there to ensure that the policy is being followed?

Second, even if the policies and procedures allow
property management, the agent must still be compe-
tent to perform property management activities (see
Chapter 2). A broker must especially supervise a sales
agent when the agent first starts engaging in these act v-
ities (see Chapter 2 and TREC Rule §535.2(i)(5)).

Finally, a broker is responsible for “any property man-
agement activity” engaged in by the sales agent.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.002
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Tip of the Day

READ, READ, READ - reading policies solves a lot of
problems.

Rules are boring. Why do | have to read them?
Isn’t that what lawyers are for?

Although rules seem dry and boring to some, many
questions can be answered by simply reading the rule.
Every broker who sponsors agents should read TREC
Rule §535.2 frequently, including a delegated supervi-
sor and a designated broker for a broker that sponsors
agents. This chapter focuses on property management
and trust accounts, so read the following regarding
property management and trust accounts. Do that now.
We'll wait.

TREC Rule §535.2 Broker Responsibility —
Excerpts Regarding Trust Accounts

Read these relevant excerpts from TREC Rule §535.2
now.

(c) A broker is responsible for the proper handling
of trust funds placed with the broker and must
comply with §535.146 of this title.

(d) A broker is responsible for any property manage-
ment activity by the broker’s sponsored sales agent
that requires a real estate license.

(h)  Except for records destroyed by an “Act of God”
such as a natural disaster or fire not intentio -
ally caused by the broker, the broker must, at a
minimum, maintain the following records in a
format that is readily available to the Commission
for at least four years from the date of closing, ter-
mination of the contract, or end of a real estate
transaction:

(6) property management contracts;

(i) A broker who sponsors sales agents or is a desig-
nated broker for a business entity shall maintain,
on a current basis, written policies and procedures
to ensure that:

(7)  All trust accounts, including but not limited
to property management trust accounts, and
other funds received from consumers are
maintained by the broker with appropriate
controls in compliance with §535.146.
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TREC Case Study 4

Property Management & Trust Accounts
— A Cautionary Tale

Facts — A sales agent managed property through an
unlicensed entity. The sales agent was sponsored by
three different brokers over the period of time the
property management took place. Two of the brokers
believed that they were not responsible for the agent’s
property management because the agent had a busi-
ness entity running the property management. The
third broker required the agent to obtain a license for
the entity and acted as the entity’s designated broker.
None of the sponsoring brokers had any control over
the accounts set up for the agent’s property manage-
ment. The third broker set up the proper accounts,
however, the agent refused to deposit the trust money
into the broker’s account. The agent failed to remit
money to property owners and failed to provide
accountings for the managed properties.

Result — Broker 1 entered into an agreed order
resulting in a reprimand and a $2500 administra-
tive penalty. Broker 2 entered into an agreed order
resulting in a reprimand and a $1500 administra-
tive penalty. Broker 3 entered into an agreed order
resulting in a reprimand and a $1000 administra-
tive penalty. The agent’s license was revoked and
the agent was assessed a $122,000 administrative
penalty.

Consider this...

1. Can a sales agent have multiple brokers — one
for property management, and one for sales
and leasing?

Answer: No, an agent can have only one broker.
2. What did the brokers do wrong here?

Answer: There was no supervision of activi-
ties. In addition, the sales agent’s actions were
egregious and a broker “is responsible for any
property management activity” under TREC
Rule §535.2(d).

Summary on Trust Accounts

What do I really need to know about trust accounts?

In addition to the detail in TREC Rules §535.2 and
§535.146, it is important to note the following.

* A trust account is in the broker’s name and the
broker is responsible for it. The broker may, however,
authorize another license holder (such as a sales
agent) to withdraw or transfer money but the broker
is still responsible for the account. See TREC Rule
§535.146(c)(7).


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146

* The trust account must be clearly identified as a
trust account. If the bank won’t do that, refer to
TREC Rule §535.146(c)(1) — it's required.

* A trust account holds other people’s money. That
means it cannot be used for operations or other
expenses. It cannot be borrowed. It cannot be
used for that “emergency medical expense that
will be paid back next week, | swear.”

* Especially relevant to property management of a
rental property, a broker must provide (at least) a

monthly accounting to clients. The only exception

to that is when there is no trust account activity.
See TREC Rule §535.146(c)(6).

TREC Case Study 5
How Do You Account for THIS?

Facts — An agent managed property and failed

to remit rent. The agent kept rent in an operating
account and not a trust account. The broker did not
have a trust account and did not monitor the agent’s
property management activities. There was not a
trust account for the rent because the agent believed
that they only needed one for security deposits,
which the agent did not keep. There was a dispute
over the amount of money owed to the property
owner, but the agent refused to turn over any money,
including the amount the agent admitted was owed.

Result — The broker entered into an agreed order
resulting in an administrative penalty of $1500 for
negligent supervision. A final order as entered
against the agent revoking their license and impos-
ing a $13,500 administrative penalty.

Consider this...
1.  Who should control a trust account? Why?

Answer: The broker, because the broker is in
charge and holds trust money as a fiduciary
for their client. See TREC Rule §535.146(b).
The broker may, however, authorize another
license holder to withdraw or transfer money
from the account. [TREC Rule §535.146(c)(7)]

2.  Why is a broker required to supervise a
sponsored agent’s property management
activities?

Answer: In property management, money is
handled frequently through security deposits,
rent, and repairs. It often involves an absentee
owner with none of the checks and balances
that might exist in other situations (such as a
lender, a title company, agents on the other
side of a transaction, or even a lawyer).
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TREC Case Study 6

You Can “Trust” Me

Facts — An agent conducted property management
using an unlicensed corporate entity. The agent
entered into a lease agreement and collected and
deposited rent and security deposits into the com-
pany’s operating account along with other money.
Business expenses were also paid from that same
account. The agent did not immediately deliver
trust money to the sponsoring broker or deposit
trust money in a separate trust account maintained

by the broker.

Result — The Broker entered into an agreed order
resulting in a two year probated suspension and a
$2,000 administrative penalty. The agent entered
into an agreed order resulting in a reprimand and
a $3,000 administrative penalty.

Consider this...

List the actions the agent failed to perform cor-
rectly while conducting property management.

Answer:

(@) the agent used an unlicensed corporate
entity

(b) the agent comingled money in an oper-
ating account

(c) the agent did not deliver the trust money
to the broker

(d) the agent did not deposit money into a
separate trust account


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=146

Chapter 5

Delegated Supervisors and Teams

Learning Objectives
After this chapter, you will be able to

* Define the four main functions a team lead or de -
egated supervisor may perform.

* Explain how a broker designates an agent as a del-
egated supervisor for their brokerage.

* List three factors a broker should consider before
allowing teams or groups in the brokerage.

* Describe how to complete an Information About
Brokerage Services (IABS) form.

* Recognize the requirements for licensed business
entities and their brokers.

Delegated Supervisors

TREC Rule §535.2(e) gives a broker the ability to del-
egate to another license holder the responsibility to
assist the broker in making sure the brokerage operates
in compliance with the Act and Rules. There are many
roles a delegated supervisor may have, such as contract
review, contract training, and answering contract ques-
tions. Keep in mind that even when duties are delegated
to a supervisor, the broker retains the overall responsi-
bility for the supervision of sponsored license holders.

Team Leads

The leaders of teams and groups are required to be
delegated as supervisors and take this Broker Respon-
sibility course. TREC considers a license holder to be a
leader of a team if the license holder “leads, supervises,
directs, or manages a team.”

TREC Notification of Delegation

The broker must notify TREC of any delegation of a
supervisor in writing within 30 days of any delegation
that has lasted or is anticipated to last more than three
consecutive months. [TREC Rule §535.2(e)] This can be
accomplished in two ways.

1 For a sales agent, the broker can use the Rela-
tionship Management tool in the broker’s online
account with TREC. The broker simply checks a
box entitled “DELG Spvsr” beside the delegated
supervisor’s or team lead’s name.

2. For asales agent or an associated broker, the
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broker completes TREC’s Notice of Delegation of
Supervising License Holder form, sign it, and mail
it to TREC.

Once delegated by the broker as a supervisor, the
delegated supervisor (including a team leader) will not
be able to renew their license without completing the
Broker Responsibility course.

The broker is also required to notify TREC within 30
days after the delegated supervisor role ends, by either of
the two methods set out above, with one exception. An
associated broker or newly licensed broker is responsi-
ble for notifying TREC in writing when they are no longer
associated with a broker or no longer acting as a dele-
gated supervisor for the broker. [TREC Rule §535.2(e)]

Managing Teams

What is a team?

One or more sponsored agents or brokers associated
with a broker who join together to perform brokerage
activities or to advertise together.

Why a team?

There are likely as many answers to this question as
there are teams in the real estate business today. One of
the common answers to the question of joining a team
is “I joined a team because the team pays for things like
signs, advertising, and contract to close services.” One of
the common answers to the question of creating a team
is “I have grown my business to a place where | cannot
handle all the leads and take care of the clients properly.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://www.trec.texas.gov/sites/default/files/pdf-forms/DL-2.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/DL-2.pdf
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Rather than just referring business to other agents, |
wanted to train people to take care of clients to my stan-
dard and help them grow a business inside my business.”

Who is responsible for the brokerage activities of
a team or group?

The broker, as a sole proprietor or the designated
broker for an entity, is always ultimately responsible.
Even if the team or group is led by an associated broker,
responsibility is still taken by THE broker.

As the broker or the designated broker for an
entity what should be considered before allowing
teams or groups in the brokerage?

A broker should consider having a policy that estab-
lishes the criteria a license holder must meet in order to
be allowed to create a team or group. Examples of cri-
teria to consider are years in the business; additional
training beyond minimum CE; units or volume of closed
transactions; and having a broker’s license (this list is not
exhaustive). The broker and their attorney should draft
a policy on what responsibilities, if any, the broker will
delegate to the team leader for their team or group. For
example, will the broker delegate review of advertising
for the team, review of contracts and listing agreements,
or answering contract questions? Or will the broker dele-
gate no responsibilities? Keep in mind that ULTIMATELY
the BROKER is responsible for all authorized activities.

How Is a Consumer Protection Notice
Form Completed? Where Does It Go?

The first part is eas . This notice must be displayed
in a readily noticeable location in each place of busi-
ness the broker maintains. A real estate broker must just
use the TREC Consumer Protection Notice Form ID CN
1-2— with no changes whatsoever. See Appendix E.

Second, link it to the broker’s business website in
accordance with TREC Rule §531.18(b).

Finally, for brokers who sponsor sales agents, sales
agents must link it to their websites, as well. It may not
be a violation for the broker, but the broker will still
have to deal with the infraction.

How Should An Information About Broker-
age Services (IABS) Form Be Completed?
Where Does It Go?

First, unlike the Consumer Protection Notice, it must

be completed before it is delivered or posted to a busi-
ness website. Don’t over think it. See Appendix F.

If in doubt, check the TREC website. Search by
“information about brokerage services” for articles and
even some videos.
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Second, make sure the completed form is linked
on the business website [TREC Rule §531.20(b)]. A
common mistake is posting a blank form, which is a
violation. Another common mistake is putting the same
name in every blank. Read the form. Here’s some help.

Tip of the Day
Where do | put the IABS link in my email?

It must go ABOVE the signature block. [TREC Rule
§531.20(c)(3) (“in the body of an email”)]

Licensed Broker/Brokerage Name or Primary As-
sumed Business Name

Who holds the brokerage license? Write the name here.
The DBA that is registered with TREC, is also acceptable.

Designated Broker of Brokerage

If this is not a business entity, the best practice is to
simply put “N/A.” The designated broker is always an
individual and every active business entity brokerage
must have one.

Licensed Supervisor of Sales Agent/Associate

This could be a delegated supervisor. If no individual
is registered with TREC, the best practice is to simply
put “N/A.” The broker’s policies and procedures should
address this as well.

Sales Agent/Associate’s Name

This is the sales agent, if any, who the IABS applies
to. A broker associate name could also go here, and
it may be relevant what the policies and procedures
allow. If the person filling out the form is not a sales
agent or broker associate, the best practice is to simply
put “N/A

Finally, like with the Consumer Protection Notice, a
broker should help sponsored sales agents with this form.

Group Exercise

Break into groups and fill out an IABS form
using this imaginary scenario:

* Julie Jones is a sales agent.

* Her broker is Merry Holiday Realty owned by
Merry Smith, the designated broker.

* Julie is on the Superfantastic Team with Merry
Holiday Realty.

* The team leader of Superfantastic is John
Griswold. He is a licensed supervisor and a
broker.

* Josephine Creighton is the sales manager
for Merry Smith’s office. She is a licensed
supervisor.


https://www.trec.texas.gov/sites/default/files/pdf-forms/CN%201-2.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/CN%201-2.pdf
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=18
https://www.trec.texas.gov/information-about-brokerage-services-iabs-consumer-protection-notice
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=20
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=20
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=20

TREC Case Study 7

What We Have Here is a Failure to
Communicate

Facts - A sales agent negotiated a listing but did
not provide the sellers with a comparative market
analysis (CMA) or broker price opinion (BPO).
When the agent listed the property on the MLS,
the agent listed the wrong subdivision for the
property and incorrectly listed the property as
having hardwood floors. The agent also failed to
list any amenities associated with the subdivi-
sion. The agent provided an IABS that failed to
list the sponsoring broker or designated broker or
their license numbers. Further, the agent’s website
listed the agent as CEO and did not have a link to
the IABS. The agent’s two Facebook pages did not
have a link to the IABS or CPN.

Result — The broker entered into an agreed order
resulting in a one-year probated suspension and
a $3250 administrative penalty. The designated
broker entered into an agreed order resulting in a
reprimand and $2000 administrative penalty. The
sales agent entered into an agreed order resulting
in a one-year probated suspension and a $2600
administrative penalty.

Consider this...

Why can’t a sales agent who actually owns a bro-
kerage call themselves an owner?

Answer: Because that would imply the sales agent
is actually in charge of the brokerage when they
are not. See TRELA Section 1101.652(b)(23)(C)
and TREC Rule §535.155(d)(4). The brokerage is
responsible and the designated broker is responsi-
ble for the brokerage. See TREC Rule §535.2(1).

Licensed Entities and DBAs

A sales agent may come to a broker stating that the
sales agent’s accountant said that the sales agent needs

to form an LLC to run their real estate business. The
broker should make it clear that the sales agent will

need to obtain a broker license for the business entity

in order to perform brokerage activities and receive

payment into the entity. In addition, the LLC will need

to have a designated broker.

Brokers need to have policies regarding business
entities in anticipation of these questions from sales

agents. Brokers need to consider if they are willing to
be the designated broker for these entities. If not, who
will be allowed to be in this position for a sales agent?
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Brokers should also check their errors & omissions
(E&QO) insurance to see if the insurance will cover the
entity if the broker is the designated broker for the LLC.
Alternatively, will the broker’s E&O insurance cover the
entity if a broker from another company is the desig-
nated broker?

A broker needs to decide what their policy will be.
For example, the policy may simply state that once an
agent obtains their broker’s license they can create an
entity, or the policy may need to be more extensive
to address sales agents changing from one brokerage
to another regarding how agents may be paid into an
entity without a license. Brokers will have great teaching
moments with new sales agents and possibly with the
former broker. This is a business decision for a broker,
but it must be made in compliance with the law.

The law is fairly simple; for brokerage practiced with
any type of entity in Texas, the entity must be licensed.
And, each licensed entity must have a designated
broker who is active, in good standing, and a manag-
ing office , member or partner of the entity that oversees
all real estate brokerage activity. See the TRELA Sections
1101.351 and 1101.355, and TREC Rules §535.1 and
§535.4.

The Application for Real Estate Broker License by a Busi-
ness Entity (BBE-8) can be found at www.trec.texas.gov.


https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.351
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.351
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.355
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=4
https://www.trec.texas.gov/sites/default/files/pdf-forms/BBE-8.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/BBE-8.pdf
www.trec.texas.gov

Chapter 6

Advertising and Registration of Names

Learning Objectives

After this chapter, you will be able to

* Identify who is responsible for a sales agent’s
advertising.

* Distinguish two procedures a broker can estab-
lish to keep their agent’s advertising in compliance
with TREC rules.

* Discuss the differences between an assumed busi-
ness name (DBA), a team name, and an alternate
name, and how each is registered.

* Explain how the advertising rules apply to “branding.”

* Name the two items that must appear in every
license holder’s advertisement.

What Is a Broker’s Responsibility Regarding
An Agent’s Advertisement?

A sponsoring broker is responsible for ensuring that a
sales agent’s advertising complies with TREC's advertise-
ment rules. [TREC Rule §535.2(g)]

A sponsoring broker must maintain, on a current
basis, written policies and procedures to ensure that
each sponsored sales agent complies with the Commis-
sion’s advertisement rules. [TREC Rule §535.2(i)(6)]

A broker may have other obligations or restrictions
placed on their agent’s advertisement based on a fran-
chise agreement.

A broker must register any DBA used by the broker-
age and all team names used by sponsored sales agents
and associated brokers before they are used in adver-
tisements. [TREC Rule §535.154]
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How can a broker fulfill this responsibility?

* Review and understand TREC’s Advertisement
Rules.

* Develop a comprehensive policy on advertising
standards for the brokerage.

* Train agents and supervisors on the advertising
policy.

* Have a system for review of an agent’s advertise-
ment before it goes public.

TREC Advertisement Rules

TREC’s advertisement rules were overhauled in 2018
and have been refined a few times since. TREC Rule
§535.154, Registration and Use of Alternate, Team and
Assumed Business Names, contains definitions and di -
tinctions between the types of names that can be used in
advertising, as well who registers each name with TREC.

TREC Rule §535.155, Advertisements, sets out the
requirements of what must be in each advertisements,
definitions of hat constitutes an advertisement and
what is considered “misleading” in advertisements
based on the statute [TRELA Section 1101.652(b)(23)].
See Appendix G.

What Is the Difference Between a DBA
and a Team Name?

A name used in an advertisement cannot be an
assumed business name (DBA or “Doing Business As”)
AND a team name. It will be one or the other, so it is
important for brokers to understand the difference.

Assumed Business Name (DBA) is another name for
the broker’s business that can be used by all sponsored
agents or associated brokers. It is a name that the bro-
kerage is generally known by.

* Any broker (entity or individual) can have a DBA.
To use the DBA in an advertisement, the DBA
must be registered with TREC.

* A broker must have the legal authority to use a
DBA in Texas before the broker can register the
DBA with TREC. Generally, for business entities,
this means that the DBA has been filed with the
Texas Secretary of State. Individuals and partner-
ship entities will file the D A in the county or
counties where they do business.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=154
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=154
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=154
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=T&app=9&p_dir=N&p_rloc=198499&p_tloc=&p_ploc=1&pg=2&p_tac=&ti=22&pt=23&ch=535&rl=154
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652

* More than one DBA is allowed for different prac-
tice areas. For instance, if a broker has an LP (or
LLC or Corp) in which they operate a sales and
listing company under the name Wild Horse, LP,
a DBA of Wild Horse Realty may be filed with
the Secretary of State. “Wild Horse Realty” will
need to be registered with TREC as a DBA for the
company. There might also be a residential prop-
erty management section of Wild Horse, LP with
a DBA (filed with the Secretary of State) of “C azy
Horse Property Management.” This name should
also be registered with TREC.

All sponsored agents and associated brokers in
the brokerage who work in residential sales can
use the DBA “Wild Horse Realty” in their adver-
tisements to meet the broker name requirement. All
sponsored agents and associated brokers who work
in property management can use the DBA “Crazy
Horse Property Management” in their advertise-
ments to meet the broker name requirement.

* Keep in mind, TREC does not, and is not required
to check a submitted DBA for exclusivity. It is
a broker’s responsibility to make sure the DBA
chosen is available for use by the broker. Register-
ing the name with TREC will not affect any subse-
quent lawsuit for trademark infringement or other
rights to the name brought by another person.

Team Name is a name used only by a team or group
within a brokerage that is not the broker’s licensed
name or DBA. Team name is defined as a name used
by one or more license holders. This will be important
when we discuss branding later in this chapter.

Team Name Requirements and Restrictions

* Name must end with the word “team” or “group”

* Cannot use words in name that could mislead the
public to mistake a team for a brokerage

* Prohibited Words — Brokerage, Company, Associ-
ates or similar words

* Common Acceptable Words — Property, Real
Estate, Homes, Realty

How Does “Branding” Fit Into The Adver-
tisement Rules?

Branding is “the process involved in creating a
unique name and image for a product in the consum-
ers’ mind, mainly through advertising campaigns with
a consistent theme. Branding aims to establish a sig-
nificant and differentiated presence in the market that
attracts and retains loyal customers.” [www.business-
dictionary.com/definition/b anding.html]

For real estate license holders, branding is done
mostly through a unique name or slogan. TREC does not
regulate slogans or bylines, unless they are misleading
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to the public. How and when those are used will be up
to the broker to determine in their advertising policy.

However, any name used by a license holder
intended to “brand” themselves must meet the require-
ments for names set out under TREC advertisement
rules. The issue mainly surfaces with associated brokers
who may have brand name identity already established
(perhaps a DBA they use when acting as an indepen-
dent broker.) It may also occur when sales agents want a
“brand” but are not joining forces with others on a team.

The answer to both issues is the same. An associated
broker who has a brand name or DBA when acting as
their own broker, should convert that name to a team
name when associating with another brokerage. That
means the name should end in “team” or “group,” and
all of the other requirements and prohibitions for team
names apply. A sales agent who wants a brand name
but is not “on a team” must also convert the brand
name they want to use to meet the requirements and
prohibitions for a team name. Recall that the definition
of a team name is a name used by one or more license
holders. Remember, it is the broker who must register
the team name for an individual sales agent or associ-
ated broker with TREC before it is used.

As an example, Don Crow of Rooster Realty, a stand
alone real estate company in Wild Horse Realty’s
market, decides to join Wild Horse Realty as an asso-
ciated broker. The name Rooster Realty will become
a team name for Wild Horse Realty, if Don wishes to
still use the name. Team or Group will be added to the
end of the name, such as “Rooster Realty Group” and it
will need to be registered by the broker (not Don) as a
team or group name for Wild Horse Realty with TREC.
Any advertisement by Don will need to contain both
“Rooster Realty Group” and “Wild Horse Realty.”

Registration of Names with TREC

As stated earlier, it is the broker that must register
assumed business names (DBAs) and team names with
TREC. TREC has an online Name Management Tool that
allows a broker to easily manage all DBAs and team
names online. Brokers are required to register these
names before any license holder uses the names in an
advertisement and must notify TREC within 10 days
after that name is no longer being used. [TREC Rule
§535.154] Addition and removal of names can be done
in the Name Management tool directly by the broker,
and TREC’s database of registered names for that broker
will be updated within 24 hours. TREC has a short
video on the Name Management process on its website
at https://www.trec.texas.gov/name-management-tool.


http://www.businessdictionary.com/definition/branding.html
http://www.businessdictionary.com/definition/branding.html
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=154
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=154
https://www.trec.texas.gov/name-management-tool

Each license holder is responsible for registering any
alternate name used in advertising. An Alternate Name
is a name used by an individual license holder other
than their licensed name, such as a nickname, maiden
name or married name. Common name derivatives
such as “Kim” for “Kimberly” or “Bill” for “William”
would not need to be registered. A license holder must
register the alternate name with TREC (by filing the form
referenced above) before the license holder uses the
name in an advertisement and must notify TREC and
their sponsoring broker within 10 days after the name is
no longer being used.

What Constitutes Advertisement?

The definition of a vertisement in TREC Rule
§535.155(b)(1) is very broad and encompasses pretty
much anything license holders communicate to the
public to attract business. The rule defines a vertise-
ment as “any form of communication by or on behalf
of a license holder designed to attract the public to use
real estate brokerage services and includes, but is not
limited to, all publications, brochures, radio or televi-
sion broadcasts, all electronic media including email,
text messages, social media, the Internet, business sta-
tionery, business cards, displays, signs and billboards.
Advertisement does not include: a communication from
a license holder to a license holder’s current client; and
a directional sign that may also contain only the bro-
ker’s name or logo.”

TREC Rule Requirements for Every Adver-
tisement

Two simple items must appear in every license
holder advertisement in a readily noticeable location:

* The name of the license holder or team placing
the advertisement.

* The broker’s name (licensed or registered DBA) in
at least half the size of the largest contact informa-
tion for any sales agent, associated broker or team
contained in the advertisement.

Contact information is defined as a y information
that can be used to contact a license holder featured
in the advertisement, including name, phone number,
email address, website address, social media handle,
scan code or other similar information. [TREC Rule
§535.155(b)(4)]

TREC Rule Prohibitions for Advertisements

An advertisement by a license holder cannot:

* Mislead or be likely to deceive the public
* Tend to create a misleading impression

16 | Chapter 6

* Imply that a sales agent is responsible for the oper-
ation of the broker’s real estate brokerage business
[TRELA Section 1101.652(b)(23)]

This statute casts a very wide net, so truth in adver-
tising should be every broker’s motto. TREC sets out
20 examples of types of advertisements that are con-
sidered to violate the statute prohibitions in TREC
Rule §535.155(d). Many have to do with a sales agent
in some way implying to the public that the agent is
responsible for the operation of a brokerage. Others
have to do with specific types of offers a license holder
might make to induce a consumer to use their ser-
vices, such as a rebate. The first one is ery general and
includes any statement that is inaccurate in any mate-
rial fact or representation.

Take a few minutes to review subsection (d) in
Appendix G. Remember, when reviewing agent’s adver-
tisements, the broker is will be the one who needs to
identify any of these problem areas.

Examples of Acceptable Advertising

In these examples, Lewkasch Real Estate LLC DBA
Money Talks Realty is the brokerage. Here are several
acceptable advertisements from a variety of agents and
associated brokers sponsored by Lewkasch Real Estate
LLC DBA Money Talks Realty:

Example 1

Billy Bob “Bozo” Barnum is an associated broker
for Money Talks Realty. Billy Bob registered a DBA for
himself as a broker of Three Ring Realty. He created the
following ad.

For Sale
Billy Bob “Bozo”Barnum
Three Ring Realty Team

512-555-5555 Money Talks Realty

This ad is acceptable because his name and team
name are on the sign and the brokerage name he is
associated with is on the sign in 1/2 the size of the
largest contact information. Note, however, the desig-
nated broker must register the team name “Three Ring
Realty Team” with TREC before he starts using the sign.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://statutes.capitol.texas.gov/Docs/OC/htm/OC.1101.htm#1101.652
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=155

Example 2

Billy Bob decides there are too many words in his
name on the ad, created a new ad that shortens his
name, and add the word “call.”

For Sale
Call Bozo Barnum
Three Ring Realty Team

512-555-5555 Money Talks Realty

This ad is acceptable because his name and team
name are on the sign and the brokerage name he is
associated with is on the sign in 1/2 the size of the
largest contact information. However, Billy Bob must
register the alternate name “Bozo” with TREC before he
starts using the sign.

Example 3

Jesse Aquino, the team leader of The Aquino Team,
which is one of Money Talks Realty’s teams, came up
with a logo for the team that he wants to use on all of
the team advertising. Could you approve the following
yard sign for the team to use?

For Sale
The Aquino Team

-

This yard sign is acceptable because TREC rules do
not dictate whether or what type of logo advertise-
ments have as long as the name of the license holder
or team and the broker’s name in at least ' the size of
the largest contact information is on the advertisement.
Note, however, that there may be brokerage or fran-
chise policies that prohibit the use of a separate logo.
This is a broker business decision.

512-555-5555 Money Talks Realty

Example 4

The Aquino Team leases space in an office building fo
their team office. They put their team name on the side
of their office building so their clients can find the
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The Aquino Team \

The Aquino Team
Money Talks Realty

A sign on the side of a building for public viewing is
an advertisement. Therefore, the sign should have the
brokerage name also in at least half the size of the team
name for approval by the broker.

HE AN BB
)

HE NB
HE RN

Example 5

Sheerie Goodness, a sales agent sponsored by
Money Talks Realty, ran the following advertisement in
her child’s school theater program. The school’s mascot
is @ mosquito.

$$$$ Money Talks Realty $$$$
-

N 10% of my commission
from sales donated to PTA

Sheerie Goodness

This ad is acceptable. However, how will the broker
ensure that the agent follows through on the promised
donation? An ad that makes a promise to attract busi-
ness is misleading if the promised action does not occur.

TREC Case Study 8
A Case of Missing Identity

Facts — An agent sent advertising mailers using a
name that was not registered as an assumed name
for their sponsoring broker.

Result — The broker entered into an agreed order
resulting in an administrative penalty of $750 and
the agent entered into an agreed order resulting in
an administrative penalty of $500.

Consider this...
It was the agent’s mistake — why did the broker
have to pay?

Answer: Because it was also the broker’s mistake. A
broker is always responsible for their sponsored sales
agent’s advertising. See TREC Rule §535.2(g). That's
the “responsibility” part of “broker responsibility.”


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Group Activity

Take 10 minutes and create an outline for an
advertising policy for a brokerage. Include what
each party, broker, sales agent, associated broker,
and team leads are responsible for knowing and
doing.

TREC Case Study 9

Put Your Left Foot In...and Your Forms

Facts — An agent placed an advertisement on Face-
book offering a giveaway of designer shoes for
referrals. The value of the shoes exceeded $50.
When the broker learned of the advertisement, the
agent was directed to remove the advertisement.
Upon investigation of the matter, the TREC also
discovered that the broker’s website did not have
the IABS or CPN posted.

Result — The broker entered into an agreed order
resulting in an administrative penalty of $750. The
agent entered into an agreed order resulting in an
administrative penalty of $2000.

Consider this...

The broker had the agent correct the advertising
mistake — why did the broker still have to pay?

Answer: Because during the investigation, other

errors were uncovered. And there was no monitor-
ing of the advertisements until after the complaint.
See TREC Rules §531.18, §531.20, and §535.2(g).
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TREC Case Study 10
Dishonesty is NOT the Best Policy

Facts - Two sponsored sales agents purchased
several billboards advertising that money from
each closing would result in a donation to provide
a service dog for wounded veterans. The ads
included the trademark of a charity. Consumers
used the brokerage because they believed money
was going to the advertised charity for the adver-
tised purpose, but the brokerage did not donate
any money to the charity. The broker failed to
properly supervise the agents it sponsored.

Result — The broker entered into an agreed order
resulting in a $1,500 administrative penalty. Both
agents also entered into agreed orders with two
year probated suspensions and a $1500 adminis-
trative penalty each.

Consider this...
1. When does someone know right from wrong?

Answer: By 12-to-15 years old, most people
have a good understanding of right and
wrong. This is not a training issue and the
license holders knew it was wrong. The
broker is responsible for this wrongdoing
because it involved advertising.

2. What is the definition of integrity?

Answer: Doing the right thing, even when no
one is looking. If an agent or a broker wants
to establish a solid reputation, they must
deliver on their promises and commitments.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=18
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=531&rl=20
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

Chapter 7

Written Policies

Learning Objectives

After this chapter, you will be able to

* Name three or more items described in TREC Rule
§535.2(i) regarding minimum requirements for
written policies and procedures.

* Explain how to avoid copyright infringement.

* Understand ADA website accessibility and why it
is important for a brokerage and agents.

* Explain why a broker should consider a succes-
sion policy.

TREC Required Broker Policies and Proce- )
dures

TREC Rule §535.2(i) requires that brokers maintain
current written policies and procedures for their bro-
kerages. Read the section below that outlines broker’s
responsibilities in this area.

(i) A broker who sponsors sales agents or is a desig-
nated broker for a business entity shall maintain,
on a current basis, written policies and procedures
to ensure that:

(1) Each sponsored sales agent is advised of the
scope of the sales agent’s authorized activ-
ities subject to the Act and is competent to
conduct such activities, including compe-
tence in the geographic market area where
the sales agent represents clients.
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Each sponsored sales agent maintains their
license in active status at all times while they
are engaging in activities subject to the Act.
Any and all compensation paid to a spon-
sored sales agent for acts or services subject
to the Act is paid by, through, or with the
written consent of the sponsoring broker.
Each sponsored sales agent is provided on a
timely basis, notice of any change to the Act,
Rules or TREC promulgated contract forms
before the effective date of the change.

In addition to completing statutory minimum
continuing education requirements, each
sponsored sales agent receives additional
educational instruction the broker may deem
necessary to obtain and maintain competency
in the scope of the sponsored sales agent’s
practice subject to the Act. At a minimum,
when a sales agent performs a real estate bro-
kerage activity for the first time, the broker
must require that the sales agent receive train-
ing, coaching and assistance from an expe-
rienced license holder competent for that
activity.

Each sponsored sales agent complies with the
Commission’s advertising rules.

All trust accounts, including but not limited
to property management trust accounts, and
other funds received from consumers are
maintained by the broker with appropri-

ate controls in compliance with TREC Rule
§535.146.

Records are properly maintained pursuant to
subsection (h) of this section.


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2
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TREC Case Study 11

The Devil’s In the Details, Or Lack
Thereof

Facts — A sales agent promised the buyer a rebate,
but did not document the details of the rebate. The
agent and buyer later disagreed about the amount
of the rebate. The agent did not notify the broker of
the promise to give the buyer a rebate and never
discussed the dispute with the broker. The broker’s
written policies provided that “rebates needed to
be handled according to TREC guidelines.” The bro-
ker’s policies, as written, did not ensure that agents
obtain written consent from the broker before
offering a rebate. As a result of the complaint, the
broker updated policies so that they clearly explain
the broker’s policies concerning rebates.

Result — The broker entered into an agreed order
resulting in a reprimand and a $500 administrative
penalty for failure to maintain policies and proce-
dures that ensure each of its agents are advised of
the scope of authorized activities.

Consider this...

Why wasn’t the broker’s policy enough to avoid
the reprimand and penalty?

Answer: It needed more detail. The policy cannot
just “punt” on an issue. It did not mention consent
and it did not provide much guidance. Broker
responsibility is more than box checking. See
TREC Rule §535.2(i)(1).

Other Policies to Reduce Risk

Copyright Basics and How Copyright Impacts Real
Estate Brokerages

A broker or sales agent may belong to a local, state
and/or national trade association. Membership in those
organizations will likely offer resources and forms for
members’ use. These resources may assist brokers and
agents to become compliant or create risk reduction
procedures for the brokerage regarding the topics dis-
cussed in this chapter.

What is a copyright?

A copyright is a form of legal protection provided to
authors of “original works of authorship.” It is a work
that is independently created and possesses at least
some minimal degree of creativity.

The work must be fixed in a tangible form of expre -
sion, meaning it should be in sufficiently permanent
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form such that the work can be perceived, reproduced,
or communicated for more than a short time.

What can be protected?

Things like books, plays, paintings, and photographs.
What can’t be protected?

Things like ideas, facts, or short phrases or slogans.
Who owns a copyright?

Generally, the author who created the work. A writer,
painter, or photographer is the owner, and has copy-
right protection automatically from the moment the
original work of authorship is produced.

But there are exceptions...

When a work is made for hire, the author is not the
person who actually created the work. Instead, the
party that hired the individual is considered the author
and the copyright owner of the work.

There are two situations in which a work may be
made for hire:

1. When the work is created by an employee within
the course and scope of their employment; or
2. When an individual and the hiring party enter into
a written agreement signed by both parties that
the work is to be considered a “work made for
hire” and the work is specially ordered or com-
missioned for use as a contribution to a collective
work (like an encyclopedia); a part of a motion
picture or other audio/visual (A/V) work; a trans-
lation; a supplementary work; a compilation (like
an MLS compilation); an instructional text; a test;
answer material for a test; or an atlas.
* “Supplementary work” is a work prepared for
publication as a secondary adjunct to a work
by another author for the purpose of introduc-
ing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in the use of the
other work, such as forewords, afterwards, pic-
torial illustrations, maps, charts, tables, editorial
notes, musical arrangements, answer material for
tests, bibliographies, appendixes, and indexes.

This means that if an independent contractor is hired
to create something and it is not within one of those
nine categories, then it cannot be a work made for hire
and the independent contractor will remain the author
of the work.

Obtaining a Copyright
A broker should ensure their agents have appropriate

copyright protection for their materials. There are three
ways to protect copyrights:


https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=23&ch=535&rl=2

1. Registration: Timely copyright registration with the
U.S. Copyright Office is unnecessary to establish a
copyright, but there are some very important bene-
fits to registering a co yright.

Benefits of regist ation:

* Public record: Registration creates a public record
of ownership.

*Ability to sue for infringement: A copyright
infringement suit cannot be filed without a co y-
right registration. So while a person might own
the copyright at the work’s creation even without
registration, a person cannot sue for infringement
without registering.

* Presumed valid: Registration establishes prima
facie evidence (or a presumption) of the validity of
the copyright if the registration is made before or
within fi e years of publication.

* Statutory damages, attorney’s fees, and court costs.
More about that in a moment.

How to register a copyright?

To register a work, submit a completed application
form, and nonreturnable copy or copies of the work to
be registered. This can be done online at www.copy-
right.gov. While an individual does not have to be an
attorney to apply, a person may want to consult or hire
an attorney because mistakes may result in delays or
even rejection.

2. Copyright notice: A copyright notice must include
three elements: the symbol (or the term “copy-
right”), the name of the owner, and the year of first
publication. The work does not have to be regis-
tered to include a copyright notice. For example,
© 2018 John Doe Photography is an acceptable
copyright notice.

Benefits of co yright notice:

* Puts anyone on notice that a specific person or
entity owns the work.

* Helps eliminate the “innocent infringer” claim.
Damages for innocent infringers can be signifi-
cantly less than damages for someone who know-
ingly uses a copyrighted work without permission.

3. Agreements: When licensing work, understand
what rights are granted. For instance, does the
license holder only have the right to use the work
for a particular purpose?

What is copyright infringement?

Copyright infringement is the violation of one or
more of the copyright owner’s exclusive rights. A copy-
right infringement case requires proof of: (1) ownership
of a valid exclusive copyright right, and (2) defendant’s

21 | Chapter 7

infringement of that right. Basically, it’s using a work
without permission.

Just because proper attribution is given to a work
to avoid plagiarism, does not mean the work is being
infringed upon. Let’s say an agent finds a photog aph
online and copies and pastes it to their website, but
does not include some text that says “Source: John Doe
Photography.” Unless John Doe Photography has given
the agent permission to post that photo, either by spe-
cifically entering into an agreement with the agent or
through the terms of use on their website, this can be
considered copyright infringement.

Copyright infringement should not be confused
with Internet Data Exchange (IDX), where all that is
needed is attribution. Depending on an MLS’s IDX
rules, brokers may display listings of other brokers with
proper authorization. Consent to display listings on
another broker’s public website or on a mobile device
application controlled by another broker is either pre-
sumed or must be established in writing, usually within
the MLS system. Most MLS systems have established
that by uploading a picture, the broker is agreeing that
the picture may be shared.

What are the remedies?

If a suit is brought for copyright infringement, what
might happen?

* Injunctive relief: A court can issue an order to stop

a defendant from infringing.

* Damages:

» Actual damages (which must be proven in court
and can be difficult to establish) and wrongful
profits, o

» Statutory damages: called this because the copy-
right statute establishes the range of damages.

What about fair use?

Some people say that they are okay copying or using
someone else’s work in their work because it is “fair
use”. Fair use means using the material—without the
permission of the owner—for a transformative or new
purpose. Fair use is an affirmat ve defense, meaning
even if the copyright owner’s claims are true, the
infringer may still be able to avoid liability. One typically
sees fair use applied to commentary, criticism, or parody.

In determining whether any use is a “fair use,” a
judge or jury will consider all of the following factors:

* Purpose and character of the use: The less com-
mercial and the more transformative the work, the
better. A transformative work adds something new,
with a further purpose or different character, alter-
ing the first ork with new expression, meaning,
or message.


www.copyright.gov
www.copyright.gov

* Nature of the copyrighted work: Was the work
factual or creative, published or unpublished?
Fictional works, for example, typically get more
protection.

* The amount of original material used.

* Economic impact: How does this impact the copy-
right owner’s market? The more the use decreases
the value of the work, the more economic impact
the copyright owner may incur.

The court will review all of these factors, but particu-
larly the effect on the market and whether the work was
transformative.

A broker should not rely on fair use.
How does any of this impact a brokerage?

Typically, this impacts real estate brokers and sales
agents when using photographs to market a property.

What are some examples of how this might come
into play?

1. Aseller or photographer provides a photo to an
agent or broker, or an agent provides a photo to a
broker.

2. The agent or broker uploads a photo to the MLS or
submits it to a portal or vendor, who in turn, may
allow the photo to be used by other agents and
brokers.

For instance, an agent uploads photographs of
a property into the MLS. Both the participant and
subscriber agreements that agents and brokers sign
with the MLS say that by submitting listing content,
the agent represents that the agent is authorized
to grant authority to the MLS to include the listing
content in its compilation. The MLS may enter into
other agreements with third parties granting rights
to the compilation (that contains listing content)
and the MLS may provide an IDX feed to other
brokers so that they can display other brokers’ list-
ings on their website.

In both of these examples, it is important to ensure
that the person granting the rights has authority to do
so and that the rights granted match the intended use. If
there is one break in that chain and someone does not
have the rights they say they do, this can impact every-
one who uses that content.

Tip of the Day

Be aware that local MLS rules address copyright
requirements and permissions. If a broker is a member,
the broker must understand and comply with those
requirements.
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Relevant Case Law

Adams v. Agrusa

The 9th Circuit Court of Appeals affirmed a judgmen
that a California sales agent infringed another brokerage’s
copyright by using photographs of a property in the MLS.

The brokerage entered a property into the MLS with
20 copyright photos, which the brokerage owned and
had registered. Each of the photos contained a copy-
right symbol. The owner terminated the listing agree-
ment and entered into a new listing agreement with
a different brokerage. Someone at the new brokerage
downloaded the same photos from the MLS, removed
the copyright symbol, and then gave the photos to the
sales agent, telling the agent to use them in the MLS
listing. The previous brokerage filed a | wsuit alleging
copyright infringement.

If a court finds that there  as infringement, the court
has wide discretion in awarding damages for infringe-
ment, with statutory damages ranging from $750 to
$30,000 per work. However, if the infringement was
innocent, the court may award damages as low as $200.

The trial court ruled that the sales agent was an inno-
cent infringer because the copyright symbol had been
removed from the photos and there was no other evi-
dence that the sales agent knew about the copyright.
The court awarded the brokerage $250.

Protecting a Brokerage from an Infringement
Claim

Know your rights

* Have a policy that forbids agents from infringing
on copyright and give examples.

* Do not use content, like a photograph, unless you
have permission. This includes taking things from
the internet.

* Review existing agreements so that you know
what rights you have and make sure your use
complies (even website agreements).

* Ensure future agreements have given you the nec-
essary rights.

Digital Millennium Copyright Act (DMCA)

For a broker, it is sometimes overwhelming to con-
sider all the issues one must be aware of AND create
policies to reduce a broker’s risk in so many areas. The
Digital Millennium Copyright Act (DMCA) is another
topic that requires a broker’s attention, if the broker
has any sort of presence on the internet. On websites
or social media sites, when the broker or any associ-
ate has placed written content or photographs which
have come from a source the broker does not control,
a broker may be exposed to copyright liability issues.



Unlike many other risk management issues, with the
DMCA, brokers have a possibility of a safe harbor to
lessen copyright liability. For example, a sales agent
posts a picture of a new listing they have just obtained.
The sales agent found the picture on the internet, and
did not check for any copyright related to that photo-
graph. This can result in a violation of copyright laws
and result in huge legal and settlement costs. Learn the
“safe harbor” and take advantage of the knowledge to
potentially lessen copyright liability.

The DMCA was enacted to address certain copy-
right issues related to online content. The DMCA pro-
hibits the distribution of false copyright management
information, such as a work’s title, identifying informa-
tion about the author, identifying numbers or symbols,
and the removal or alteration of copyright management
information. For example, if a person removes or alters
“© 2018 John Doe Photography” from a photo, this can
be a violation of the DMCA, if it was done intentionally
or knowingly.

The DMCA's “safe harbor” provision can protect
a person from third party infringement, but certain
requirements must be met. The DMCA provides online
service providers (OSP) a “safe harbor,” or liability pro-
tection, from copyright infringement in certain cir-
cumstances. An OSP includes real estate brokerages
and any individual brokers or agents who provide or
host websites, including websites or online portals
that allow consumers to search real estate listings and
other real estate information over the internet, or who
provide other online services.

Before the DMCA, an OSP could be held liable
for material posted or stored on its website, even if a
third-party user posted the material. It is difficult for
company or agent to screen every post or submission by
every user for infringing materials; and therefore it is easy
to inadvertently host copyrighted material. For example,
a brokerage may display listing content of other broker-
ages on their public-facing websites via an IDX feed.

If the OSP meets certain requirements, the OSP is
protected from liability for copyright infringement when
users, not the online service provider, post or submit
infringing content on the OSP’s website.

In order to ensure liability protection under the “safe
harbor” provision, an OSP must meet the following
requirements:

* The OSP must not have actual or apparent knowl-
edge that the material is infringing;

* The OSP, if it has the right and ability to control
the infringing activity, must not receive a fina -
cial benefit that can be directly attributed to the
infringing activity; and
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* Upon receiving a notice of claimed infringement
(a “takedown notice”), the OSP must act quickly
to remove or disable access to it.

In addition to these requirements, an OSP must have
designated an agent with the United States Copyright
Office to rece ve takedown notices and pay the appli-
cable fees. Go to http://dmca.copyright.gov/login.html
to login or create an account.

Contact information for the “Designated Agent” must
also be available on the website, including the name,
address, phone number, and email address of the agent.
Information about the OSP, including the OSP’s full
legal name and physical street address, as well as any
alternate names, must also be available on the website.
Finally, the OSP must adopt, implement, and inform
users of a policy that provides for termination, inappro-
priate circumstances, of users who are repeat infringers;
and the OSP must accommodate and not interfere with
standard technical measures.

Relevant Case Law

Preston Wood v. Urban Living

Preston Wood is an architectural design firm. Urban
Living is a real estate development firm. Preston Wood
and Urban Living entered into a license agreement to
use architectural drawings.

Subsequently, Preston Wood alleged that Urban
Living was using the drawings without permission and
had removed Preston Wood'’s “copyright management
information.”

Preston Wood sued Urban Living, and a jury found
that Urban Living violated the Digital Millennium
Copyright Act 11,516 times. A judge ordered Urban
Living to pay $28.8 million to Preston Wood.

Website Accessibility

The Americans with Disabilities Act (ADA) website
accessibility claims are on the rise. With a reported
177% increase in website accessibility lawsuits filed
from 2017 to 2018, and a 131% increase in filings
during the first quarter of 2019 as compared to the
first quarter of 2018, these | wsuits show no signs of
slowing down. This striking increase in litigation, along
with the 9th Circuit’s recent reversal in Robles v. Dom-
ino’s, underscores the fact that real estate profession-
als need to understand and take measures to address
website accessibility.

The ADA's requirement that businesses provide phys-
ically accessible spaces is undisputed. However, the
ADA is silent on its application to the internet. With
the Department of Justice’s failure to provide guidance
on this issue, businesses have been left to struggle with
how to comply with the ADA in their electronic spaces.


https://dmca.copyright.gov/login.html

Consumers have turned to the courts to resolve this
issue, resulting in a mounting body of case law finding
that the ADA's existing accessibility requirements do, in
fact, apply to a business’s online presence.

In a recent and notable decision, the 9th Circuit
reversed the district court’s decision in Robles v. Dom-
ino’s. In this case, a visually impaired plaintiff alleged
that Domino’s Pizza’s website and mobile application
were inaccessible in violation of the ADA. The district
court ruled that websites could not be deemed in viola-
tion of the ADA when the Department of Justice has not
yet provided specific guidance as to hat constitutes
ADA website accessibility. The 9th Circuit disagreed. In
overturning the district court’s decision, the 9th Circuit
held that existing guidance already articulates “com-
prehensible standards” that require websites to provide
“full and equal” access to individuals with disabili-
ties, noting that waiting for the Department of Justice
to provide guidance would cause an undue delay for
the plaintiff’s right to full and equal access to Domino’s
goods and services. The United States Supreme Court
is currently considering Domino’s appeal, but in the
meantime, we can add this case to the accumulating
body of precedence that the ADA does, in fact, apply to
electronic spaces.

To protect businesses from being the subject of the
next ADA website accessibility lawsuit, consider the
following:

* Do not wait to take action. Despite the fact that
the Department of Justice has demonstrated its
unwillingness to issue additional guidance on
website accessibility, courts are overwhelmingly
applying the ADA to electronic spaces.
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* Conduct an accessibility audit of the business’s
websites and mobile applications. Based on the
audit results, create and begin executing a plan to
address identified accessibility issues

* Become familiar with the accessibility standards
adopted in the Web Content Accessibility Guide-
lines (WCAG) or hire an expert who is. Although
W(CAG standards are not part of the ADA or its
regulations, federal agencies have adopted the
W(CAG standards in conforming their own web-
sites, and these guidelines are often cited by courts
as the standard for website accessibility.

* Include an accessibility policy and notice on web-
sites and mobile applications. NAR’s accessibility
statement may be used on your website, if you are
a member of NAR.

Succession Policy

One lesson learned from the COVID-19 pandemic
situation is to be prepared for the unexpected! Having a
succession policy that sets out the plan for who will be
the new designated broker, or who will step up to close
out the business, is the best way to minimize disrup-
tions in brokerage operations. Different laws and issues
come into play depending on whether the broker is a
business entity or individual broker. See the Succession
Planning Pointers here to help you prepare a succession
policy if you do not already have one. An article on this
important subject is attached as Appendix H.



Succession-Planning Pointers

For Business Entities

Check the entity’s governing documents to see
who has authority to appoint a new designated
broker.

If it is the same person as the designated broker,
contact an attorney to amend the governing doc-
uments to add another person to the ownership
and/or governance of the entity.

If it requires unanimous consent of all of the
directors, members, or partners, and the desig-
nated broker is one of those parties, contact an
attorney to amend the governing documents to
allow the remaining directors, members, or part-
ners to appoint a new designated broker.

[dentify a successor designated broker either from
within the brokerage or outside. Let that person
know the plan, and get his agreement to step up
when needed.

Identify the documents needed to change the des-
ignated broker at TREC. These will include:

o a Change of Designated Broker form, signed
by the appropriate governing person/people;

o an authorization document from the entity
appointing the new designated broker, signed
by the appropriate governing person/people;
and

o either documentation that the new desig-
nated broker owns 10 percent or more of the
entity or proof of errors and omissions insur-
ance in the amount of at least $1 million per
occurrence.

e Create a written succession plan detailing the

name of the designated broker who will be on
deck and the documents that will be required to
make that happen. Have the governing body sign
off on it.

Keep the plan in a place known to the governing
body.

For Individual Brokers

e If the brokerage is intended to continue after the

individual broker becomes incapacitated or dies,
restructure as a business entity immediately.

If the individual broker’s business assets and
name have value and the broker can identify a
willing future buyer (business entity or individ-
ual), contact an attorney to negotiate and write
up a conditional sales contract that is triggered by
certain events (retirement can be one of them).

Alternatively, find another ind vidual broker who
may be in the same situation and suggest a recip-
rocal agreement to step in and finish up pending
transactions. The terms of this agreement should
be clear and preferably in writing, especially if
there is some compensation involved. Depending
on how detailed this agreement is, the services of
an attorney might be useful.

Let sales agents and family members know what
plan will be followed if something unexpected
were to happen.

Reprinted from the Texas A&M Real Estate Center, Tierra Grande Magazine — January 2020
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https://www.recenter.tamu.edu/articles/tierra-grande/WhosonDeck-2248

Additional Broker Duties

Chapter 8

Learning Objectives
After this chapter, you will be able to

* Recognize recordkeeping and timely response
requirements.

* Understand broker requirements for handling
TREC complaints.

* Be aware of the importance of having an emer-
gency preparedness policy before an emergency
occurs.

* Be familiar with the concept of condemnation,
and how it may apply in a real estate transaction.

Additional Broker Duties Under §535.2 -
Recordkeeping & Timely Responses

A broker must also remember to maintain records
and respond timely to requests. The key takeaways are
these.

* Keep records for four years.

* Respond to sponsored sales agents, clients, and
license holders representing other parties in real
estate transactions within two calendar days.

* Deliver correspondence from TREC (yes, that
includes emails) to sponsored sales agents within
three calendar days after receipt.

This rule also applies to designated brokers for busi-
ness entities that sponsor one or more sales agents. As
always, read the rule for more detail. See Appendix A.

TREC Complaints

What should a broker do when they receive a TREC
complaint? What if the complaint only involves a sales
agent?

Never, never, ever, ignore a complaint. Respond to
TREC within 14 days. It is a violation not to respond
timely. It is, in fact, one of the most common violations,
and brokers frequently pay an administrative penalty on
this issue (and even get SUSPENDED).

Even if the complaint is all about a sales agent
the broker sponsors (or formerly sponsored!), the
broker is still responsible! It is not a defense to say,
“I know nothing” or, “I thought Sales Agent Sam was
responding.”
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If the complaint is about a sales agent the broker
currently sponsors (or may have sponsored during the
period being complained about), the broker may get
a broker questionnaire from a TREC investigator. Fill it
out. Not only is it good management, it's the law. See
Appendix |.

Emergency Preparedness

Texas is a diverse state. From time to time, a variety
of emergencies can arise. Tornadoes, hurricanes, light-
ning, flood, fire, ac ve shooters and pandemics are a
few of the situations that could occur for which a plan
is needed. This chapter provides some very basic infor-
mation for a broker that should also cause the broker
to think through what is best for the brokerage and the
broker’s agents, as well as their families. Brokers can
research other resources, create plans, and make those
plans known to all who need the information.

The Texas Real Estate Commission has put this infor-
mation together and has taken care in its preparation,
however this information is not guaranteed for accu-
racy now or in the future. When one is in an emer-
gency situation, try to stay calm and keep others calm,
use common sense, and follow directions from local
authorities. See Appendix J for an example of an emer-
gency preparedness plan.

Condemnation (Eminent Domain)

In Texas and other parts of the United States, govern-
ment or quasi-government entities may seize private


https://www.trec.texas.gov/article/seven-tips-how-avoid-most-common-violations

property for public use. This process is called “condem-
nation.” Condemnation is performed under the power
of “eminent domain” (the terms are often referred to
interchangeably). The Fifth Amendment to the US Con-
stitution says “nor shall private property be taken for
public use, without just compensation.” The Texas Con-
stitution also has provisions for “no person’s property
shall be taken...for a public use without adequate com-
pensation.” “Public use” is defined in the Texas Con-
stitution as the “ownership, use, and enjoyment of the
property,” by the government or another entity granted
eminent domain power. The Texas Comptroller main-
tains an updated list of these entities on their website.
This issue has been very contentious in recent years.
The more our state grows, the higher the demand for
more roads, more water and more power. All of this
equals a higher incidence of a need to seize property to
meet these demands.

The condemnation process in Texas has two parts.

1. Determination that the property is needed for a
“public use.”

2. Determination of the amount of compensation to
be paid to the property owner for the taking of the
property (commonly called the “condemnation
award”).

The determination of the amount of compensation
has three phases:

1. Negotiation between the condemning authority
and the property owner. The law requires the con-
demning authority to initially make a “bona fide”
offer to the property owner.

2. If an acceptable price is not agreed upon through
negotiations, then there is a special commission-
er’s hearing and award of damages.

3. If either party is not satisfied with the special co -
missioners’ award, an appeal may be made to a
judge in a civil condemnation lawsuit.

If a broker has a listing where there is an ongoing
condemnation process OR a notice has been received
regarding a pending condemnation process, this fact
should be disclosed to an interested buyer.

* The TREC Farm and Ranch Contract has a require-
ment for disclosure under paragraph 7H Sellers
Disclosures, section “(2) any pending or threat-
ened litigation, condemnation, or special assess-
ment affecting the property.”

* The TREC One to Four Family Residential Contract
(Resale) does not state a requirement for disclo-
sure since condemnations are uncommon in resi-
dential transactions. However, if there is a pending
or threatened “taking” on a residential property, it
must be disclosed to any interested buyer.

27 | Chapter 8

* Most commercial contracts contain an entire para-
graph addressing what happens if a condemnation
is threatened or commenced during the pendency
of the contract.

Who gets the money if the settlement occurs after
closing is a question that needs to be discussed and
resolved before entering into a contract with a prop-
erty involved in the condemnation process. If a con-
demnation is pending or threatened there needs to be
a negotiation between the buyer and seller. The buyer
might not be receiving all of the property that the buyer
thought they were purchasing because the seller might
not be able to convey everything the seller intended to
convey. It is common for the negotiations to result in
one of the following:

* The seller receiving the condemnation award and
the sales price being reduced by a similar amount.

* The buyer receiving the condemnation award and
the sales price not being reduced.

* The buyer terminating the contract.

For more information, there is a publication from
the Texas A&M School of Law titled “Law and Policy
Resource Guide, A Survey of Eminent Domain Law in
Texas and the Nation.”


https://www.trec.texas.gov/sites/default/files/pdf-forms/25-12_2.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/20-14_0.pdf
https://www.trec.texas.gov/sites/default/files/pdf-forms/20-14_0.pdf
https://law.tamu.edu/docs/default-source/faculty-documents/a-survey-of-eminent-domain-law-in-texas-and-the-nation.pdf?sfvrsn=2
https://law.tamu.edu/docs/default-source/faculty-documents/a-survey-of-eminent-domain-law-in-texas-and-the-nation.pdf?sfvrsn=2
https://law.tamu.edu/docs/default-source/faculty-documents/a-survey-of-eminent-domain-law-in-texas-and-the-nation.pdf?sfvrsn=2

TREC Rule §535.2

(a)

(f)

A broker is required to notify a sponsored sales
agent in writing of the scope of the sales agent’s
authorized activities under the Act. Unless such
scope is limited or revoked in writing, a broker

is responsible for the authorized acts of the bro-
ker’s sales agents, but the broker is not required
to supervise the sales agents directly. If a broker
permits a sponsored sales agent to conduct activ-
ities beyond the scope explicitly authorized by
the broker, those are acts for which the broker is
responsible.

A broker owes the highest fiduciary obligation to
the principal and is obliged to convey to the prin-
cipal all information known to the agent which
may affect the principal’s decision unless prohib-
ited by other law.

A broker is responsible for the proper handling

of trust funds placed with the broker and must
comply with §535.146 of this title.

A broker is responsible for any property manage-
ment activity by the broker’s sponsored sales agent
that requires a real estate license.

A broker may delegate to another license holder
the responsibility to assist in administering compli-
ance with the Act and Rules, but the broker may
not relinquish overall responsibility for the super-
vision of license holders sponsored by the broker.
Any license holder who leads, supervises, directs,
or manages a team must be delegated as a super-
visor. Any such delegation must be in writing.

A broker shall provide the name of each dele-
gated supervisor to the Commission on a form

or through the online process approved by the
Commission within 30 days of any such delega-
tion that has lasted or is anticipated to last more
than three consecutive months. The broker shall
notify the Commission in the same manner within
30 days after the delegation of a supervisor has
ended. It is the responsibility of the broker associ-
ate or newly licensed broker to notify the Commis-
sion in writing when they are no longer associated
with the broker or no longer act as a delegated
supervisor.

Listings and other agreements for real estate bro-
kerage services must be solicited and accepted in

28 | Appendix A

Appendix A

a broker’s name.

A broker is responsible to ensure that a sponsored

sales agent’s advertising complies with §535.154

and §535.155 of this title.

Except for records destroyed by an “Act of God”

such as a natural disaster or fire not intentio -

ally caused by the broker, the broker must, at a

minimum, maintain the following records in a

format that is readily available to the Commission

for at least four years from the date of closing, ter-
mination of the contract, or end of a real estate
transaction:

(1) disclosures;

(2) commission agreements such as listing agree-
ments, buyer representation agreements, or
other written agreements relied upon to claim
compensation;

(3) substantive communications with parties to
the transaction;

(4) offers, contracts and related addenda;

(5) receipts and disbursements of compensation
for services subject to the Act;

(6) property management contracts;

(7) appraisals, broker price opinions, and com-
parative market analyses; and

(8) sponsorship agreements between the broker
and sponsored sales agents.

(i) A broker who sponsors sales agents or is a desig-

nated broker for a business entity shall maintain,

on a current basis, written policies and procedures

to ensure that:

(1) Each sponsored sales agent is advised of the
scope of the sales agent’s authorized activ-
ities subject to the Act and is competent to
conduct such activities, including compe-
tence in the geographic market area where
the sales agent represents clients.

(2) Each sponsored sales agent maintains their
license in active status at all times while they
are engaging in activities subject to the Act.

(3)  Any and all compensation paid to a spon-
sored sales agent for acts or services subject
to the Act is paid by, through, or with the
written consent of the sponsoring broker.

(4) Each sponsored sales agent is provided on



a timely basis, before the effective date of the
change, notice of any change to the Act,
Rules, or Commission promulgated contract
forms.

(5) In addition to completing statutory minimum
continuing education requirements, each
sponsored sales agent receives such addi-
tional educational instruction the broker may
deem necessary to obtain and maintain, on a
current basis, competency in the scope of the
sponsored sales agent’s practice subject to the
Act. At a minimum, when a sales agent per-
forms a real estate brokerage activity for the
first time, the broker must require that the sale
agent receive coaching and assistance from an
experienced license holder competent for that
activity.

(6) Each sponsored sales agent complies with the
Commission’s advertising rules.

(7) All trust accounts, including but not limited
to property management trust accounts, and
other funds received from consumers are main-
tained by the broker with appropriate controls
in compliance with §535.146.

(8) Records are properly maintained pursuant to
subsection (h) of this section.

A broker or supervisor delegated under subsection

(e) of this section must respond to sponsored sales

agents, clients, and license holders representing

other parties in real estate transactions within two
calendar days.

A sponsoring broker or supervisor delegated under

subsection (e) of this section shall deliver mail and

other correspondence from the Commission to
their sponsored sales agents within three calendar
days after receipt.

When the broker is a business entity, the des-

ignated broker is the person responsible for the

broker responsibilities under this section.

This section is not meant to create or require an

employer/employee relationship between a broker

and a sponsored sales agent.
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Sample Transaction Checklist

Document Checklist for Contracts

Property Address Close Date
Agent Name MLS #

*Submit the following documents within 72 hours of Earnest Money Receipt OR 24 hours out of
Option. ONLY THE LATEST DOCUMENT VERSIONS WILL BE ACCEPTED.

Form Name Included Agent Notes

MLS Printout O Yes

Tax Records - Realist or County 0 Yes

Fully Initialed and Signed Contract 0 Yes Per Property Type
NOTE : o Execution Date Filled In 0 Option Fee Receipt 0 Earnest Money Receipt

Wire Fraud Notification O Yes TXR 2517

Information about Brokerage Services 0 Yes IABS 1-0

Residential Buyer/Tenant Representation O Yes TXR 1501

General Information & Notice to Buyer O Yes TXR 1506

Inspector Information 0 Yes TXR 2506

Third Party Financing Condition Addendum O Yes TREC 40-9

Seller’s Disclosure Notice - Fully Signed 0 Yes TREC OP-H

Survey & T47 O Yes TXR 1907

Intermediary Relationship Notice 0 Yes TXR 1409

Referral Form with current W9 O Yes *Office Doc

Addendum for Propane Gas Service Area O Yes TREC 47-0

Lead Based Paint Addendum (built before

1978) O Yes TXR 1906

Addendum for Sale of Other Property by

Buyer 0 Yes TXR 1908
Seller’s Temporary Residential Lease 0 Yes TXR 1910
Short Sale Addendum O Yes TXR 1918
Addendum for Property Subject to Mandatory

Membership in an Owner’s Association 0 Yes TXR 1922
Information About On-Site Sewer Facility O Yes TXR 1407
MUD Notice - WCID Notice 0 Yes

Non-Realty Items Addendum to Contract 0 Yes TXR 1924
Registration Between Broker & Owner o0 Yes TXR 2401
Registration Agreement Between Brokers 0 Yes TXR 2402

Amendment (Repairs, Price Changes, etc.) O Yes TREC 39-8
Buier's Walk-Throuih & Acceitance Form 0 Yes TXR 1925
Notice of Termination of Contract O Yes TREC 38-5
Release of Earnest Money 0 Yes TXR 1904

Not all forms will be used with every transaction, provide only what is required in your
transaction.
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Appendix C

Addendum for “Back Up” Contract (11-7)

/\ PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC) 12-05-11
*

T{{E\C ADDENDUM FOR _@_

R TR r——

"BACK-UP" CONTRACT

TO CONTRACT CONCERNING THE PROPERTY AT

{(Address of Property)

The contract to which this Addendum is attached (the Back-Up Contract) is binding upon
execution by the parties, and the earnest money and any Option Fee must be paid as provided in
the Back-Up Contract. The Back-Up Contract is contingent upon the termination of a previous
contract (the First Contract) dated , 20 , Tor the sale of
Property. Except as Fmvided by this Addendum, neither party is required to perform under the
Back-Up Contract while it is contingent upon the termination of the First Contract.

If the First Contract does not terminate on or before 20

the Back-Up Contract terminates and the earnest money will be refunded to Buyer. Seller must
notify Buyer immediately of the termination of the First Contract. For purposes of performance,
the effective date of the Back-Up Contract changes to the date Buyer receives natice of
termination of the First Contract (Amended Effective Date).

An amendment or modification of the First Contract will not terminate the First Contract.

If Buyer has the unrestricted right to terminate the Back-Up Contract, the time for giving notice
of termination begins on the effective date of the Back-Up Contract, continues after the Amended
Effective Date and ends upon the expiration of Buyer's unrestricted right to terminate the Back-
Up Contract.

For purposes of this Addendum, time is of the essence. Strict compliance with the times for
performance stated herein is required.

Buyer Seller

Buyer Seller

This form has been approved by the Taxas Real Estate Commission for use with smidarty approved
A or promulgated contract forms. Swuch  agproval relatés 10 this form only. TREC forms ane
intendad for use only by trained real estate licensees. No representabon = made as to the legal
valdty or adequacy of any prowizion In any specific tranzactions. It IS not sukable for complex

transactions. Texas Real Estate Commissicn, P.O. Box 12188, Austin, TX 78711.2188, 512936
————— 000 (Mttp: /S wemw trec texas gov] TREC No. 11-7, This form replaces TREC No. 11-6

TREC No, 11-7
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(a)

(b)

Definitions. In this section

(1)

“Trust money” means client’s money, earnest
money, rent, unearned fees, security depos-
its, or any money held on behalf of another
person.

“Trust account” means an account managed
by one party for the benefit of another in a
banking institution authorized to do business
in Texas.

Acceptance of Trust Money.

(1)

Any trust money accepted by a broker is held
in a fiduciary capacity and must be mai -
tained in a designated trust account main-
tained by the broker or delivered to an escrow
agent authorized in Texas in accordance

with the agreement of the principals of the
transaction.

A sales agent shall not maintain a trust
account. Any trust money received by a sales
agent must be immediately delivered to the
sales agent’s sponsoring broker.

Unless a different time to deposit trust money
is expressly agreed upon in writing by the
principals to the transaction, any trust money
received by the broker must be deposited in
a trust account or delivered to an authorized
escrow agent within a reasonable time, which
the Commission has determined to be not
later than the close of business of the second
working day after the date the broker receives
the trust money.

The broker shall not:

(A) commingle trust money with the bro-
ker’s personal money or other non-trust
money; or

deposit or maintain trust money in a per-
sonal account or any kind of business
account.

The following is prima facie evidence of com-
mingling trust money with the broker’s own
money:

(A) placing trust money in a broker’s per-
sonal or operating account; or

paying operating expenses or making
withdrawals from a trust account for any

(B)

(B)
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TREC Rule §535.146 - Managing Trust Money

()

purpose other than proper disbursement
of trust money.

Trust account requirements.

(1)

(2)

The trust account must be clearly identified as
a trust account;

The broker may, but is not required to, main-
tain separate trust accounts for each client or
type of trust money maintained by the broker,
such as earnest money deposits or secu-

rity deposits received for the management of
rental property.

If trust money held by a broker is deposited in
an interest bearing account:

(A) the money must be available for dis-
bursal at the appropriate time; and
unless otherwise provided for by an
agreement signed by the party deposit-
ing the money with the broker, any inter-
est earned on the money must be distrib-
uted to any parties to whom the money
is disbursed.

A broker may deposit and maintain a reason-
able amount of money in the trust account

to cover bank service fees, including fees
charged for insufficient funds. Detailed
records must be kept for any funds deposited
under this exception.

If a broker acquires ownership of trust money
held in a trust account, including entitle-
ment to compensation, such money must be
removed from the trust account not later the
30th day after the date the broker acquires
ownership of the money.

The broker must retain a documentary record
of each deposit or withdrawal from the trust
account and provide an accounting to each
beneficiary of trust money at least monthly if
there has been any activity in the account.

A broker may only authorize another license
holder to withdraw or transfer money from
any trust account but the broker remains
responsible and accountable for all trust
money received by that broker and all depos-
its to or disbursements from the trust account.
If a broker deposits trust money in the form

(B)



of a check in a trust account and the check is dis-
honored by the financial institution on  hich it
was drawn, the broker shall immediately notify
all parties to the transaction in writing.

Disbursement of trust money.

(1) A broker may only disburse money from the
broker’s trust account in accordance with
the agreement under which the money was
received.

(2) If any or all of the parties to a real estate trans-
action make a written demand for payment
of trust money, the broker must pay the trust
money to the party or parties entitled to the
money within a reasonable time, which the
Commission has determined to be not later
than the 30th day after the date the demand is
made.

(3) If by a subsequent written agreement, all
parties to a real estate transaction authorize
the broker maintaining trust money to dis-
burse the trust money in a manner not in
accordance with the agreement under which
the money was received, the broker must
pay the trust money to the party or parties
entitled to the money under the subsequent
written agreement within a reasonable time,
which the Commission has determined to
be not later than the 30th day after the date
the broker receives the subsequent written
agreement.

(4) The broker must immediately notify all parties
in writing of any disbursement of trust money
under subsections (d)(2) or (3).

(5) If the broker cannot reasonably determine to
which party or parties the trust money should
be paid, the broker may pay the trust money
into the registry of a court and interplead the
parties.

Records. A broker must maintain all documenta-

tion regarding a trust account for four years from

the date the document is received or created by
the broker.
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Appendix E

Consumer Protection Notice Form (CN 1-2)

THE TEXAS REAL ESTATE COMMISSION (TREC) REGULATES
REAL ESTATE BROKERS AND SALES AGENTS, REAL ESTATE INSPECTORS,
HOME WARRANTY COMPANIES, EASEMENT AND RIGHT-OF-WAY AGENTS
AND TIMESHARE INTEREST PROVIDERS

YOU CAN FIND MORE INFORMATION AND
CHECK THE STATUS OF A LICENSE HOLDER AT

WWW.TREC.TEXAS.GOV

YOU CAN SEND A COMPLAINT AGAINST A LICENSE HOLDER TO TREC
A COMPLAINT FORM IS AVAILABLE ON THE TREC WEBSITE

TREC ADMINISTERS TWO RECOVERY FUNDS WHICH MAY BE USED TO
SATISFY A CIVIL COURT JUDGMENT AGAINST A BROKER, SALES AGENT,
REAL ESTATE INSPECTOR, OR EASEMENT OR RIGHT-OF-WAY AGENT,
IF CERTAIN REQUIREMENTS ARE MET

IF YOU HAVE QUESTIONS OR ISSUES ABOUT THE ACTIVITIES OF
A LICENSE HOLDER, THE COMPLAINT PROCESS OR THE
RECOVERY FUNDS, PLEASE VISIT THE WEBSITE OR CONTACT TRECAT

/*\ TEXAS REAL ESTATE COMMISSION
P.O. BOX 12188

l REC AUSTIN, TEXAS 78711-2188

TEXAS REAL ESTATE COMMISSION (51 2) 936'3000
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Information About Brokerage Services Form (IABS 1-0)

TREC Texas fow requires off reaf estate Mcense holders 10 give the following infarmetion obout
brokeroge services to praspechive buyers, tenants, selers ond landlords.

11-2-2015%
//’A\ Information About Brokerage Services @
PRI

LTI TR ———

TYPES OF REAL ESTATE LICENSE HOLDERS:
¢ A BROKER is responcibie for all brokerage activities, induding 3cts performed by sakes agents sporsored by the broker.
* A SALES AGENT must be sponsored by 3 broker and works with dients on behalf of the broker.

A BROKER'S MINIMUM DUTIES REQUIRED BY LAW |A client & the person or party that the broker represents):
Put the Interests of the dient adbove all others, Induding the broker's own Interests;

Inform the dhient of any material mformaton about the property or transachon recenved by the broker;
Answer the clent’s questions and present any offer to or counter-ofier fram the dient; and

Treat all partes to 3 redl estate transachion honestly and farty.

A LICENSE HOLDER CAN REPRESENT A PARTY IN A REAL ESTATE TRANSACTION:

AS AGENT FOR OWNER (SELLER/LANDLORD): The broker becomes the property owner's agent through an agreement with the
owner, uvsally in 4 written Esting to sell or property management agreemest. An guner’'s agent must pesform the broked's minimum
duties sbove and must inform the ownar of any material information about the property or transacticn known by the agent, induding
Information deciozed to the 2gent or subagent by the buyer or buyer's agent.

AS AGENT FOR BUYER/TENANT: The broker becomes the buyer/temant's agent by agrewing 1o repessent the buyer, usaally through 4
written representation agreament. A buyer’'s agent must perform the broker's minimum duties above and must inform the buyer of any
material information about the property or transaction known Dy the agent, Induding Information clsclozed to the agont by the selier or
seller's agent.

AS AGENT FOR BOTH - INTERMEDIARY: To act & an intermediary botwaen the parties the broker must first obtain the written
agreement of cock party to the transaction. The written apreement must s2ate who will pay the broker and, In conspicuous bold or
undeclined print, set foeth the broker's abligations sy an intermediary. A Broker who acts a5 an intermediany:
o Must treat all parties 10 the transaction impartially and fairky,
o May, with the partics’ writton consent, 2ppant 3 different loense holder 2s5003ted with the broker to cach party (owner and
buyer| to communicate with, provade oprions and advice to, and carry out the instrucbons of each party to the transachon
o Must not, uniess specifically suthorized in writing to do 50 by the party, disclose:
© that the owner will occept a price less than the written azking price;
o thot the buyer/tenant well pay o price greater than the proe submetted n & written offer; and
o any confidential information or amy other information that a party specifically inatructs the beoker in mriting not to
dsdose, unless required to do so by law.

AS SUBAGENT: A lcenss holder acts a3 3 subagent when aiding 2 buyer in a transachon without an agreement 1o represent the
buywr. A subagent can assist the buyer but doss not repressnt the buyer and must place the interests of the auner first

TO AVOID DISPUTES, ALL AGREEMENTS BETWEEN YOU AND A BROKER SHOULD DE IN WRITING AND CLEARLY ESTABLUSH:
*  The broked's duties and responsisdities to you, sand your obligabons under the repressntation agresment
o Who will pay the broker for services provided 1o you, when payment will be made and how the payment will be calculated.

LICENSE HOLDER CONTACT INFORMATION: This notice & being provided for infarmation purposses. It doss mot creats an oblgation foe
You 1o use the broker's services. Please acnowiedge receipt of this notice below and retain 3 copy for your records.

Licenyed Broker ffiroker Firm Name or Lcense No. Emall Phone
Primary Assumed Busness Name

Devgnated Sroker of Firm Dicense No. Emad Phone
huli\g;!cSupvlvu\m of Salws Agert) Liceree No tmad Phone
Seles Agent/Associste’s Name Licerae No tmad Phone
Buyer/Tenant/Seler/Landiord Initals Date
Regulated by the Texas Real Estate Commibssion Information avallable at www.trec.texas.gov
IABS 1.0
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TREC Rule §535.154 - Registration and Use of Alternate, Team and Assumed Business Names

Used in Advertisements and TREC Rule §535.155 - Advertisements

TREC Rule §535.154 — Registration and
Use of Alternate, Team and Assumed Busi-
ness Names Used in Advertisements

(a)

(b)

Definitions. or the purposes of this section:

(1)

(2)

“Advertisement” has the meaning assigned by
§535.155.

“Alternate name” (commonly known as an
alias) means a name used by an individual
license holder other than the name shown on
the license issued by the Commission, such as
a middle name, maiden name, or nickname.
It does not include a common derivative of

a name, such as Kim for Kimberly or Bill for
William, which is considered the same as the
name shown on the license.

“Associated broker” means a broker who
associates with and gets paid through another
broker under a relationship that is intended
to be a continuous relationship, including but
not limited to, an employment or ongoing
independent contractor relationship.
“Assumed business name” (commonly known
as a DBA or trade name) means any name
used in business by a broker that meets the
requirements of subsection (d), other than the
name shown on the broker’s license issued by
the Commission, a team name, or an alter-
nate name.

“Team name” means a name used by a group
of one or more license holders sponsored by
or associated with the same broker that per-
forms real estate activities under an exclu-
sive collective name other than the broker’s
licensed name or assumed business name.

Alternate names.

(1)

Before a license holder starts using an alter-
nate name in an advertisement, the license
holder must register the name with the
Commission on a form approved by the
Commission.

The Commission may request supporting doc-
umentation evidencing the legal authority to
use the alternate name if the last name sub-
mitted is different from the last name shown
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(d)

on the license issued by the Commission.

A license holder must notify the Commission,
and their sponsoring broker, not later than
the 10th day after the date the license holder
stops using an alternate name.

Team names:

(1)

A team name may not include any terms that
could mislead the public to believe that the
team is offering brokerage services indepen-
dent from its sponsoring broker.

A team name must end with the word “team”
or “group”.

Before an associated broker or a sales agent
sponsored by a broker starts using a team
name in an advertisement, the broker must
register the name with the Commission on a
form approved by the Commission.

A broker must notify the Commission in
writing not later than the 10th day after the
date the associated broker or a sales agent
sponsored by the broker stops using a team
name.

Assumed business names.

(1)

Before a broker, associated broker or a sales
agent sponsored by a broker starts using an
assumed business name of the broker in an
advertisement, the broker must:

(A) register the name with the Commission
on a form approved by the Commission;
and

provide written evidence of legal author-
ity to use the assumed business name in
Texas, such as registration of the name
with the Secretary of State or county
clerk’s office

A broker must notify the Commission in
writing not later than the 10th day after the
date the broker stops using an assumed busi-
ness name.

(B)

TREC Rule §535.155 — Advertisements

(a)

Each advertisement must include the following in
a readily noticeable location in the advertisement:

(1)

the name of the license holder or team
placing the advertisement; and



(b)

(d)

(2) the broker’s name in at least half the size of
the largest contact information for any sales
agent, associated broker, or team name con-
tained in the advertisement.

For the purposes of this section:

(1) “Advertisement” is any form of communi-
cation by or on behalf of a license holder
designed to attract the public to use real
estate brokerage services and includes, but
is not limited to, all publications, brochures,
radio or television broadcasts, all electronic
media including email, text messages, social
media, the Internet, business stationery, busi-
ness cards, displays, signs and billboards.
Advertisement does not include:

(A) a communication from a license holder
to the license holder’s current client; and

(B) a directional sign that may also contain
only the broker’s name or logo.

(2)  Associated broker has the meaning assigned
by §535.154.

(3) “Broker’s name” means:

(A) the broker’s name as shown on a license
issued by the Commission;

(B) if an individual, an alternate name regis-
tered with the Commission; or

(C) any assumed business name that meets
the requirements of §535.154.

(4) “Contact Information” means any information
that can be used to contact a license holder
featured in the advertisement, including a
name, phone number, email address, website
address, social media handle, scan code or
other similar information.

(5) “Party” means a prospective buyer, seller,
landlord, or tenant, or an authorized legal
representative of a buyer, seller, landlord, or
tenant, including a trustee, guardian, execu-

tor, administrator, receiver, or attorney-in-fact.

The term does not include a license holder
who represents a party.
(6) “Team name” has the meaning assigned by
§535.154.
For an advertisement on social media or by text,
the information required by this section may be
located on a separate page or on the account user
profile page of the license holde , if the separate
page or account user profile is
(1) readily accessible by a direct link from the
social media or text; and
(2) readily noticeable on the separate page or in
the account user profile
For purposes of this section and §1101.652(b)(23)
of the Act, an advertisement that misleads or is
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likely to deceive the public, tends to create a mis-

leading impression, or implies that a sales agent

is responsible for the operation of the broker’s

real estate brokerage business includes, but is not

limited to, any advertisement:

(1) that is inaccurate in any material fact or
representation;

(2) that does not comply with this section;

(3) that identifies a sales agent as a broker

(4) that uses a title, such as owner, president,
CEO, COQ, or other similar title, email or
website address that implies a sales agent is
responsible for the operations of a brokerage;

(5) that contains a team name with terms that
imply that the team is offering brokerage ser-
vices independent from its sponsoring broker,
including, but not limited to, “brokerage”,
“company”, and “associates”;

(6) that contains the name of a sales agent that
is not the name as shown on the sales agent’s
license issued by the Commission or an alter-
nate name registered with the Commission;

(7) that contains the name of a sales agent whose
name is, in whole or in part, used in a bro-
ker’s name and that implies that the sales
agent is responsible for the operation of the
brokerage;

(8) that causes a member of the public to believe
that a person not licensed to conduct real
estate brokerage is engaged in real estate
brokerage;

(9) that contains the name or likeness of an unli-
censed person that does not clearly disclose
that the person does not hold a license;

(10) that creates confusion regarding the permitted
use of a property;

(11) about the value of a property, unless it is
based on an appraisal that is disclosed and
readily available upon request by a party or it
is given in compliance with §535.17;

(12) that implies the person making the advertise-
ment was involved in a transaction regarding
a property when the person had no such role;

(13) about a property that is subject to an exclu-
sive listing agreement without the permis-
sion of the listing broker and without disclos-
ing the name of the listing broker unless the
listing broker has expressly agreed in writing
to waive disclosure;

(14) offering a listed property that is not discontin-
ued within 10 days after the listing agreement
is no longer in effect;

(15) about a property 10 days or more after the
closing of a transaction unless the current



status of the property is included in the
advertisement;

(16) that offers to rebate a portion of a license
holder’s compensation to a party if the adver-
tisement does not disclose that payment of
the rebate is subject to the consent of the
party the license holder represents in the
transaction;

(17) that offers to rebate a portion of a license
holder’s commission contingent upon a
party’s use of a specified service pr vider, or
subject to approval by a third party such as
a lender, unless the advertisement also con-
tains a disclosure that payment of the rebate
is subject to restrictions;

(18) that offers or promotes the use of a real estate
service provider other than the license holder
and the license holder expects to receive
compensation if a party uses those services, if
the advertisement does not contain a disclo-
sure that the license holder may receive com-
pensation from the service provider;

(19) that ranks the license holder or another
service provider unless the ranking is based
on objective criteria disclosed in the adver-
tisement; or

(20) that states or implies that the license holder
teaches or offers Commission approved
courses in conjunction with an approved
school or other approved organization unless
the license holder is approved by the Com-
mission to teach or offer the courses.

38 | Appendix G



Appendix H

Who’s On Deck? Broker Succession Planning

Brokerage

A broker’s business can be
interrupted when the broker
suddenly dies or becomes
incapacitated. The best way to
avoid this is to have a succession
plan in place ahead of time.
Different factors must be
considered for business entity
brokers and individual brokers,
but both are far better off with a 2

plan than without one.
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t happens—an

unexpected ill-

ness, car wreck,
or license revocation
or suspension of a
business entity designated
broker or an individual broker.
When these occur, what happens to
the brokerage business and sponsored
agents will depend on swift action
being taken.

Having a succession plan in
place before the unexpected
occurs is the best way to mini-
mize disruptions in business
operations. Different laws and issues
come into play when creating a succession plan for business
entities and individual brokers.

Interplay Between Laws

When the broker in charge of a brokerage becomes incapaci-
tated, dies, or is otherwise ineligible to act as a broker, whether
it is a designated broker or an individual broker, at least two of
the following areas of law kick in.

o Texas Real Estate Commission (TREC). Under the Texas
Real Estate License Act (TRELA), for a business entity
to act as a broker (i.e., sponsor agents, collect commis-
sions, take listings, etc.), its designated broker must be an
active licensed broker in good standing [TRELA 1101.355].
TREC rules specify that if the designated broker of a
business entity dies, is suspended, or has his license
revoked or otherwise inactivated (including expiration
of his license), the licenses of the entity broker and all
sales agents sponsored by the entity broker immediately
become inactive. Likewise, an individual broker’s death
immediately causes all of her sponsored sales agents to
become inactive [TREC Rule 535.121]. Although TREC
works with brokerages in these situations to expedite the
approval of a new designated broker or transfer sponsor-
ship of an individual broker’s sales agents to a new broker,
technically, under the law, there is no grace period. There-
fore, quick action is critical. If the brokerage does not
have a succession plan in place, business will undoubt-
edly be interrupted.

o Business entity structure and management. The laws
related to business entity formation and management are
applicable only to business entity brokers. Those laws
set out the structure for ownership and management of
the entity. However, each business entity’s management
authority for appointing the designated broker will most
likely be contained in the entity’s management documents,
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like bylaws for
corporations,
operating agree-
ments for LLCs, or
partnership agree-
ments for partnerships.
Understanding the ownership
structure and who has authority to
appoint a new designated broker
is important when applying to
TREC to change the designated
broker. Having the wrong per-
son sign the TREC change
form or improper entity
authorization documentation
will cause delays, and, as previ-
ously noted, longer inactivation of sales agents and pos-
sible loss of listings and clients.

o Estate and probate. Taking a dead broker’s estate through
probate or getting authority to act on behalf of an inca-
pacitated broker takes time in the best of circumstances.
The spouse or other heirs of the broker will be deal-
ing with their grief and any arrangements that must be
made. Their first priority will not be upcoming closings
or sales agents’ license status. While an executor will be
appointed and an heir will eventually inherit ownership
of business assets, it is likely that neither of them will be
a broker who could take over the business in compliance
with TREC requirements.

Timing for implementation of estate and probate laws
should influence an individual broker’s succession plan,
but it may also be relevant for a business entity. A busi-
ness entity could be impacted if the deceased or inca-
pacitated designated broker is also the sole owner of the
entity or a person whose authority is needed to appoint a
new designated broker. A plan that can be put into action
right away, before the probate process is complete,
helps maximize the amount of commissions realized
by an individual broker as the business is wrapped up or
maintains continuity of business for an entity broker. It
also benefits the sales agents and heirs left behind.

Brokerage Ownership, Appointment Authority

One of the key advantages of being a business entity broker

is that the entity can exist perpetually, changing owners and
designated brokers over time. In other words, the brokerage can
continue to operate for generations.

A successful succession plan for a business entity must
start with a good understanding of the entity ownership
structure and appointment authority. In particular, a busi-
ness entity owner must know who the governing body for
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Succession-Planning
Pointers

For Business Entities

* Check the entity’s governing documents to see who has
authority to dppoint a new designated broker.
If it/is the same person as the designated broker, contact
an attorney to amend the governing documents tovadd
another person to the ownership and/or governance of
the entity.
If it requires unanimous consent of all of the directors,
members, or partners, and the designated broker is
one of those parties, contact an attorney to amend the
governing documents to allow the remaining direc-
tors, members, or partners to appoint a new designated
broker.
Identify a successor designated broker either from
within the brokerage or outside. Let that person know
the plan, and get his agreement to step up when needed.
Identify the documents needed to change the designated
broker at TREC. These will'include:
o a Change of Designated Broker form, signed by the
appropriate governing person/people;
an authorization document from the entity appoint-
ing the new designated broker, signed by the appro-
priate governing person/people; and
either documentation that the new designated broker
owns 10 percent or more of the entity or proof of
errors and omissions insurance in the amount of at
least $1 million per occurrence.
Createra written succession plan detailing the name of
the designated broker who will be on deck and the docu-
ments that will be required to make that happen. Have
the governing body sign off on it.
Keep the plan in a place known to the governing body.

For 7Inrdividual Brokers

e If the brokerage is intended to continue after the indi-
vidual broker becomes incapacitated or dies, restructure
as a business entity immediately.

If the individual broker’s business assets and name have
value and the broker can identify a willing future buyer
(business entity or individual), eontact an attorney to
negotiate and_writé up a conditional sales contract-that
is triggered by certain events'(retirement can be one of
them).

Alternatively, find another individual broker who may
be in the same situation and suggest a reciprocal agree-
ment to step in and finish up pending transactions. The
terms of this agreement should be clear and preferably
in writing, especially if there is some compensation
involved. Depending on how detailed this agreement is,
the services of an attorney might be useful.

Let sales agents and family members know what plan
will be followed'if something unexpected were to happen,

the entity is and who has been granted the authority to
appoint the designated broker under the entity’s governing
document. Keep in mind that the designated broker must
be an officer of a corporation, a manager or member of an
LLC, or a general partner of a partnership. Many govern-
ing documents refer to officers, managers, members, or
partners, not specifically to a “designated broker.” In some
cases, the designated broker is also a director or owner of
the entity. If the designated broker is the only owner, the
only person authorized to appoint a new designated bro-
ker, or is part of a group that requires unanimous consent
to appoint a new designated broker, the business can be at
high risk of major business interruption or even dissolution.
In these situations, governing documents will need to be
amended before a succession plan can be viable.

Business Finality of Individual Broker

nlike a business entity broker, an individual

broker’s business ends when the broker dies or oth-

erwise becomes incapacitated or inactive. Not only
do the sales agents become inactive immediately, those
agents must find a new sponsoring broker. Any listing the
individual broker had pending automatically terminates.
While the estate of a deceased broker may collect commis-
sions on transactions where the commission had been fully
earned, many clients will have to find another broker to
complete their transactions.

A “succession plan” for an expected departure of an indi-
vidual broker, such as retirement, is really just a sale of the
broker’s business assets and marketability of the broker’s
established name. A plan for the unexpected termination
of the brokerage can take two forms. Both involve mak-
ing an arrangement with another broker. One plan is to
have a conditional sales contract for the business assets and
established name that is triggered by certain events. It could
be based on a prenegotiated amount or formula. Another
is more of a “I'll scratch your back if you'll scratch mine”
type of arrangement. This is where two individual brokers
agree to step in for the other in the case of an unexpected
tragedy and help finish pending business, usually for little
or no commission.

The goal of either plan is to let sales agents and clients
have an immediate broker to go to for sponsorship or com-
pletion of a transaction and allow any commissions earned
by the broker to date to be paid to the broker’s estate. Keep
in mind that because there is no continuation of the indi-
vidual broker’s license, sales agents would have to agree to
be sponsored by the other broker. Likewise, clients would
have to agree and sign a new listing agreement with the
other broker.

Nothing in this article should be construed as legal advice
for a particular situation. For specific advice, consult an
attorney.

Editor’s note: This article includes
information about business entity broker-
ages. For a comparison of different types of
business entities, use the QR code to read
Lewis” “Covering Your Assets: Business
Entities Limit Personal Liability.” %

Lewis (kerrilewis1 3@gmail.com) is a member of the State Bar of Texas
and former general counsel for TREC.

TIERRA GRANDE

Reprinted with permission from the Texas A&M Real Estate Center, Tierra Grande Magazine — January 2020
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TREC Enforcement Questionnaire

This is the enforcement questionnaire that a sponsoring (or designated) broker receives from TREC when a com-

plaint is filed

N

No AW

10.

11.
12.

13.
14.
15.
16.
17.

18.
19.
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TREC Broker Questionnaire

Have you reviewed the issues indicated in the complaint with the sales agent?
What is your opinion about the actions of the sales agent related to the allegations
in the complaint?

Did you try to resolve issues with the complainant?

How long have you sponsored the sales agent?

How many agents do you currently sponsor?

What kind of supervision do you provide to your sales agents?

Are you aware of Section 535.2 of the Rules, related to broker responsibilities? Do
you feel that you are in compliance?

Have you notified the sales agent in writing of authorized act vities (e.g., indepen-
dent contractor agreement, written notice signed by sales agent) in accordance with
Section 535.2 (a) of the Rules?

Provide a copy of your written notice of the agent’s scope of authorized activities or
Independent Contractor Agreement.

Provide a list containing the complete website addresses of ALL your “business
websites”. Each website should have a completed Information About Brokerage Ser-
vices form and Consumer Protection Notice on the “...homepage of the business
website and sponsored sales agent.....” in 10 point font, per 531.18 (b)(1)(2). If you
are not in compliance, you have 30 days from today’s date to become compliant.
Provide a copy of the Index pages of your brokerage’s Policies and Procedures
Manual.

What are your policies for reviewing contracts and maintaining files for real estate
transactions?

What is the process/procedure for reviewing a sales agent’s advertising?

Do you review and update your written policies and procedures?

How are sales agents notified of hanges?

Do you periodically review the policies and procedures with sales agents?

How do you ensure that sales agents are in compliance with the policies and
procedures?

Do you provide training? Is the training required?

How do you keep track of who attends training?
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Broker Emergency Plan Example

The following emergency plan was written with a
storm event in mind, modifications should be made
for the broker’s circumstances and to cover other
emergencies.

1. Assoon as possible, begin to contact your current
buyers and sellers to ascertain what their condition
is and if you have current listings, the status of the
listing.

2. Any escrow checks should be processed IMMEDI-
ATELY and receipts obtained.

3. Telephone service in the affected area may be
non-existent. Therefore, every associate is encour-
aged to set up an emergency telephone number
for their customers to call to contact them after the
disaster has passed. Social media is also a great
way to contact associates and consumers.

4. Each associate is encouraged to take their com-
puter with them when they evacuate the area, time
permitting. At least take a backup of your data.

5. Associates are advised that the office insu ance
does NOT cover personal computers that are
located within the office Su h computers and
other personal equipment should be covered
under the individual’s homeowners insurance
plan; check to make sure you have this coverage
BEFORE it is needed. Not all homeowners insur-
ance policies cover electronic equipment; you
may need a separate rider on your policy.

6. Protect your files to the best of our ability.

7. Time permitting, associates shall arrange to pick
up yard signs or have the owners secure the yard
signs before an approaching storm hits.

8. Associates shall advise the purchasers of real estate
that flood insu ance, required or not, goes into
effect immediately upon closing PROVIDED there
is a mortgage on the property. On all cash sales,
purchasers must wait 30 days before the policy
take effect. It might be the purchaser’s best inter-
est to obtain a mortgage to have the insurance take
immediate effect upon closing and then they can
pay off the mortgage but not until the policy take
effect.

9. Associates, for their own protection, are encour-
aged to purchase a legal size brief case or record
case and to permanently store important personal
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10.

11.

12.

papers in this case and keep it in a location where
it can be retrieved at a moment’s notice and taken
with the associate in the event they must evacu-
ate their home. Insurance papers, home invento-
ries, birth certificates, social security papers, retir -
ment accounts, etc., should be kept in this case.
Do not wait until you have to leave before you
begin looking for these papers. It is further recom-
mended that associates photocopy their import-
ant papers, secure them in a box and have a family
member that resides in another part of the country
keep them. Safe deposits boxes are not weather
proof and if you maintain a safe deposit box in the
immediate area, it too may be lost and so would
all your important papers (maybe a good idea to
consider keeping these documents in zip-lock
bags).

If you have to evacuate, have a “quick run” bag
prepared with all your prescription medications, a
toothbrush, tooth paste, soap, toilet paper, change
of clothes, closed toed walking shoes (you may be
on foot through debris) important papers, flas -
light, clean water, snacks.

Most business owners are understanding when

it comes to disasters. As such, do not hesitate to
contact a local business in the area you are tem-
porarily residing and ask if you can use their com-
puter to make contact. Many truck stops now have
wireless internet service where you can pay-as-
you-go or sign up for a month'’s service on your
credit card. Usually coffee shops have wireless
internet that they do not charge to use.

In the case of a direct hit or close hit hurricane
you can be almost assured that the power will go
off. The office refrige ator WILL be cleaned out by
the office staff upon making the determination that
the area is to be evacuated. Once emptied, turn
the refrigerator off and prop open the door. (Asso-
ciates, you may want to consider unloading your
refrigerators and freezers and turn them off. Expe-
rience has shown that these items may survive the
storm but be unusable due to the stench of decay-
ing food upon your return. This could be an excel-
lent recommendation to share with your Sphere of
Influence.



13. The office, time permitting, is to process a y
pending deposits IMMEDIATELY and obtain
receipts. If not these checks should be taken with
them when evacuating.

14. The broker, time permitting, WILL take all bank
account information, lease agreements for offic
and/or equipment and insurance policies with
them when they evacuating.

15.  Any staff, time permitting, WILL take their respec-
tive computer with them when evacuating.

16. Time permitting all office computers, faxes, etc.
shall be turned off and unplugged to avoid any
electrical type problems once power is restored.
Computers shall NOT be left on the floor bu
instead raised to at least desk top height and if
practicable, covered with a plastic garbage bag.
File cabinets should also be covered with water-
proof tarps if possible.

17. The (broker) shall be responsible for taking digital
photographs of all office spaces and equipment
These photos shall be stored electronically on the
broker’s computer and a copy sent via email to the
<another person>. <Title or person> shall main-
tain a complete inventory of all office equipment
Major items shall be recorded by make and serial
numbers.

18. Gathering information on everyone in the office i
a daunting task following a disaster of any mag-
nitude. It is imperative that the broker/owner/
office h ve a plan for identifying individual associ-
ate needs. Get help track down all associates and
insure that if they need help, they get help.

19. Once you have determined that everyone is safe,
as soon as possible set up some sort of digital
means of staying in touch with your associates and
your clients.

Consider the time, effort and money in recovering
from a disaster. This information could prove to be very
useful for your customers as well and would make a
very good reason to contact your database.

Learn more by visiting http://www.disasterassistance.
gov/
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