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REVISED
AGENDA FOR TEXAS REAL ESTATE COMMISSION (TREC) MEETING
Conference Room 235, TREC Headquarters Office
1101 Camino La Costa, Austin, Texas

February 14 2011 at 10:00 a.m.

(621

10.

11.

CALL TO ORDER

. Call to order and pledges of allegiance

Discussion and possible action to excuse Commissioner absence(s), if any
Election of Officers
Discussion and possible action to appoint three Inspector Committee Members

MINUTES

. Approval of minutes of November 15, 2010 Commission meeting

STAFF AND COMMITTEE REPORTS

Reports by administrator, general counsel, and division directors of monthly activities and
statistical data for communications, licensing, education, enforcement, information
technology, staff services, recovery trust account and fund activity, and updates on new and
ongoing agency activity; questions by commissioners to division directors regarding issues
raised by the monthly activities reports; discussion of current topics raised by monthly
reports; requests by commissioners for additional information or reports from staff; and
introduction of new employees

Report by Texas Real Estate Inspector Committee

PUBLIC COMMENTS
General comments from visitors on non-agenda items

RULES FOR POSSIBLE ADOPTION

Discussion and possible action to
a. adopt the repeal of 22 TAC §535.154 concerning Advertising
b. adopt new 22 TAC §535.154 concerning Advertising

Discussion and possible action to adopt amendments to 22 TAC Subchapter T regarding
Easement or Right of Way Agents as follows:

a. Amend 8535.400 regarding Registration of Easement or Right-of-Way Agents

b. Amend 8535.403 regarding Renewal of Registration

Discussion and possible action to adopt amendments to 22 TAC Chapter 539 regarding
Provisions of the Residential Service Company Act as follows:

Pursuant to the Americans with Disabilities Act, any requests for reasonable accommodation needed by persons
wishing to attend this meeting should be submitted to Loretta DeHay at 512-465-3900.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

a. Amend §539.61 concerning Applications and Licensing
b. Amend 8539.121 concerning Examinations
c. New Subchapter P and new 8§539.150 concerning Complaints

RULES FOR POSSIBLE PROPOSAL

Discussion and possible action to propose amendments to 22 TAC Chapter 533 regarding
Practice and Procedure

Discussion and possible action to propose amendments to 22 TAC 8535.217 regarding
Contact Information

PENDING BUSINESS

Discussion and possible action on 22 TAC 8535.148 regarding Receiving an Undisclosed
Commission or Rebate

Discussion and possible action on legislative housekeeping measures and other legislative
items

Discussion and possible action to approve modifications to Legislative Appropriations
Request

Discussion and possible action to approve updates to required Legal and Ethics MCE courses
(a) Discussion and possible action regarding TREC Standard Contract Form. No. 20-9

(b) Discussion and possible action to take emergency rulemaking action to adopt
amendments to the following rules and forms adopted by reference:

I. 8537.20 concerning Standard Contract Form TREC No. 9-8,

ii. 8537.28 concerning Standard Contract Form TREC No. 20-9,
iii. 8537.30 concerning Standard Contract Form TREC No. 23-10,
iv. 8537.31 concerning Standard Contract Form TREC No. 24-10,
v. 8537.32 concerning Standard Contract Form TREC No. 25-7,
vi. 8537.37 concerning Standard Contract Form TREC No. 30-8

NEW BUSINESS
Discussion and possible action to approve proposed 2.5% budget reduction

Discussion and possible action to approve updated policy for prioritization of complaint
cases filed with the Standards and Enforcement Services Division.

Pursuant to the Americans with Disabilities Act, any requests for reasonable accommodation needed by persons
wishing to attend this meeting should be submitted to Loretta DeHay at 512-465-3900.
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CONTESTED CASES

21. Consideration and possible action regarding Proposal for Decision from State Office of
Administrative Hearings in the matter of:
SOAH Docket NO. 329-10-4249, REC., In the Matter of John Christopher Crawford

a
b. SOAH Docket NO. 329-10-5173, REC., In the Matter of Rene L. Hernandez
c. SOAH Docket NO. 329-11-0448, REC., In the Matter of Robin J. Muir

d. SOAH Docket NO. 329-11-0449.REC. In the Matter of Travis Matthew Grochoske

RECOVERY FUND

22. Recovery fund matters
a. Executive session to discuss pending litigation pursuant to Texas Government
Code §551.071
b. Discussion and possible action to authorize settlement of recovery fund claims

FUTURE MEETINGS
23. Discussion and possible action to schedule future meetings

24. Adjourn

The Texas Real Estate Commission may meet with its attorney in executive session on
any item listed above as authorized by the Texas Open Meetings Act, Tex. Gov’t Code,
8551.071.

Pursuant to the Americans with Disabilities Act, any requests for reasonable accommodation needed by persons
wishing to attend this meeting should be submitted to Loretta DeHay at 512-465-3900.
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Agenda Item 1:
Call to order and pledges of allegiance

SUMMARY
TEXAS PLEDGE:

"Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God,
one and indivisible."



Agenda Item 2:

Discussion and possible action to excuse commissioners absence(s), if any

SUMMARY

Provides for the approved absences of commission members

STAFF RECOMMENDATION
Approve excused absence as presented.

MOTION
MOVED, that the absence(s) of

tor the following dates,

is/are hereby excused.



Agenda Item 3:

Election of Officers

SUMMARY
Texas Occupations Code, Sec. 1101.056. OFFICERS. (a) The governor

shall designate a commission member who is a licensed broker as presiding
officer. The presiding officer serves in that capacity at the pleasure of the
governor.

(b) At a regular meeting in February of each year, the commission shall
elect an assistant presiding officer and secretary from its membership.

STAFF RECOMMENDATION

MOTION

MOVED, that be  vice-
chair and be secretary for

the year of 2011.



Agenda Item 4:

Discussion and possible action to appoint three Inspector Committee

Members

SUMMARY

Texas Occupations Code, S e c. 1102 051. COMMITTEE MEMBERSHIP.
The Texas Real Estate Inspector Committee is an advisory committee
appointed by the commission.

8535.206. The Texas Real Estate Inspector Committee. (a) The functions of
the committee are as prescribed by Texas Occupations Code, Section 1102.058.

(b) The committee consists of nine members appointed by the commission as
follows:

(1) six members who have been engaged in the practice of real estate inspecting
as professional inspectors for at least five years before the member’s appointment
and who are actively engaged in that practice; and

(2) Three members who represent the public, who are not registered, certified, or
licensed by an occupational or regulatory agency in the real estate industry.

(c) Appointments to the committee shall be made without regard to the race,
color, disability, sex, religion, age, or national origin of the appointee.

(d) Members of the committee serve staggered six-year terms, with the terms of
two inspector members and one public member expiring on February 1 of each odd-
numbered year. Initial appointments may be made for terms shorter than six years
in order to establish staggered terms. A member holds office until the member’s
successor is appointed. If a vacancy occurs during a member’s term, the commission
shall appoint a person to fill the unexpired term.

STAFF RECOMMENDATION

MOTION



Agenda Item 5:
Approval of minutes of November 15, 2010 Commission meeting

SUMMARY

Provides for the approval of the minutes of the previous meeting.

STAFF RECOMMENDATION

Approve minutes as submitted.

MOTION

MOVED, that the minutes of the meeting of November 15, 2010 Commission
be approved as submitted.



MINUTES OF THE MEETING OF THE
TEXAS REAL ESTATE COMMISSION
November 15, 2010
Room 235, 1101 Camino La Costa
Austin, Texas

On Monday, November 15, 2010, at 10:04 a.m. there was a duly posted regular meeting
of the Texas Real Estate Commission (the “Commission”). Chairman Eckstrum called the
meeting to order. The Chairman asked Commissioner Wukasch to lead the attendees in
the pledges of allegiance to the United States and Texas flags. Chairman John Eckstrum
presided, and Patricia Holder recorded the minutes. The following commissioners,
constituting a quorum, were in attendance:

John Eckstrum, Chairman
Troy C. Alley, Jr.

Adrian Arriaga

Chris Day

Jaime Hensley

Joanne Justice

Avis Wukasch

Staff present included Karen Alexander, Devon Bijansky, Lorie DeAnda, Loretta DeHay,
Kerri Galvin, Gwen Jackson, Douglas Oldmixon and Tom Watson.

Chairman Eckstrum moved to agenda item two, approval of minutes of Augusts 9, 2010
Commission meeting. The Commission adopted the minutes as presented in the meeting
materials by unanimous consent.

The Chairman moved to agenda item three, discussion and possible action to excuse
commissioner absence(s), if any. Upon motion of Ms. Hensley, seconded by Mr. Day, the
absences of Tom Mesa and Dona Scurry were excused.

Chairman Eckstrum moved to agenda item four, reports by administrator, general
counsel, and division directors which may include reports of monthly activities and
statistical data for communications, licensing, education, enforcement, information
technology, staff services, recovery trust account and fund activity, and updates on new
and ongoing agency activity; questions by commissioners to division directors regarding
issues raised by the monthly activities reports; discussion of current topics raised by
monthly reports; requests by commissioners for additional information or reports from
staff; and introduction of new employees.

Douglas Oldmixon, administrator, spoke concerning the status of the database
conversion. He also reported on various speaking engagements since the last commission
meeting, the new employees hired and current staff vacancies.

Lorie Deanda, Director of Reception and Communications Services introduced three new
members of her staff, Sha’Nerry Showells, Edward Elizondo and Lori Hoskins. She
presented the C1 report concerning Customer Service Statistics. Ms. Deanda stated that
since the conversion it was taking longer to handle calls, but she expected this to improve
once the computer customization piece was in place. Gwen Jackson, Director of
Education and Licensing Services introduced two new employees, Christy Grimberg and



Andrea Guana. Ms. Jackson presented the L1 report concerning fiscal year comparisons
between the number of applications and license renewals received by the Commission;
the L2 report concerning licensee and registrant status; the L3 report, concerning
examination activity and the L4 report concerning the number of improved instructors..
Kerri Galvin, Director of Standards and Enforcement Services, presented the case status
report, and the case age report. She reported that in February the reports would have
different and more detailed information. Tom Watson, Director in Information and
Technology Services, presented the 11 report concerning electronic outlet services
statistics. Karen Alexander introduced a new employee Naisha Chapman. She presented
the end of year budget report. There was discussion concerning the Benefit Replacement
Fee portion of the budget and the Fingerprint and Subsequent Background Check Fee.
She also reported on the S2 report concerning the Real Estate Recovery Trust Account
No. 971 Investments, Current Securities; the S3 report, concerning the Real Estate
Recovery Trust Account No. 971 Investments, Payments and Repayments; and the S4
report concerning the Real Estate Inspector Recovery Fund. There was discussion
concerning projected payments from the Real Estate Recovery Trust Account.

Chairman Eckstrum moved to agenda item five, report by the Texas Real Estate Inspector
Advisory Committee. Mr. Oldmixon, administrator, presented a brief report concerning
the activities of the committee.

Mr. Eckstrum moved back to agenda item six, general comments from visitors on nn-
agenda items. No comments were presented.

The Chairman moved to agenda item seven, discussion and possible action to adopt
amendments to or take other action on 22 TAC Chapter 535 as follows: (a) Subchapter A.
General Provisions Relating to the Requirement of Licensure: (i) Rename Subchapter
heading to “Definitions”, (ii) New 8535.1, concerning Definitions and (iii) Repeal
8535.1 concerning License Required; (b) Subchapter B. Definitions: (i) Rename
Subchapter heading to “General Provisions Relating to the Requirement of Licensure”,
(i) Amend 8535.2, concerning Broker Responsibility, (iii) Amend 8535.3, concerning
Compensation to or paid by a Salesperson, (iv) New 8535.4, concerning License
Required, (v) New 8535.5, concerning License Not Required, (vi) Repeal 8535.12,
concerning General, (vii) Repeal §535.13, concerning Dispositions of Real Estate, (viii)
Repeal 8535.15, concerning Negotiations, (ix) Amend 8535.16, concerning Listing, (x)
Amend 8535.17, concerning Appraisals, (xi) Repeal 8535.19, concerning Locating
Property, (xii) Amend 8535.20, concerning Procuring Prospects, and (xiii) Repeal
8535.21, concerning Unimproved Lot Sales; Listing Publications; and (c) Subchapter C.
Exemptions to Requirements of Licensure: (i) Amend 8535.31, concerning Attorneys at
Law, (i) Amend 8535.32, concerning Exemptions: Attorneys in Fact, (iii) Amend
8535.34, concerning Salespersons Employed by an Owner of Land and Structures
Erected by the Owner and (iv) Repeal 8535.35, concerning Employees Renting and
Leasing Employer’s Real Estate and (d) Subchapter D. The Commission: (i) Amend
8535.42, concerning Jurisdiction and Authority. Ms. DeHay presented these agenda items
for discussion and possible action. She stated that no comments had been received. Bob
Baker of Plano offered comments concerning the length of time a licensee should keep
documents concerning a transaction as addressed under agenda item seven (b)(ii) in
Section 535.2, concerning Broker Responsibility. Upon motion of Ms. Wukasch,
seconded by Ms. Justice, the commission adopted the amendments and new rules under
Subchapter A. concerning Definitions, Subchapter B. concerning General Provisions
Relating to the Requirements to of Licensure, Subchapter C. concerning Exemptions to
Requirements of Licensure and Subchapter D. concerning The Commission as presented
at the meeting with technical and non-substantive changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (e) Subchapter E. Requirements for Licensure:
(i) New 8535.50, concerning Definitions, (i) Amend 8535.53 concerning Corporations



and Limited Liability Companies, (iii) New 8535.54, concerning General Provisions
Regarding Education and Experience Requirements for a License, (iv) New 8535.55,
concerning Education Requirements for a Salesperson License, (v) New 8535.56,
concerning Education and Experience Requirements for a Broker License and (vi) New
8535.57, concerning Examination Requirements for a License. She presented the item for
discussion and possible action. The differences between the rules as proposed and the
rules as finally adopted are as follows: In new §535.56(b)(3), “eight-year” is changed to
“six-year” to provide consistency with the change from six years to four years as detailed
below; §8535.54 is changed to clarify that a bachelor’s degree from an accredited college
or university counts towards all the related education requirements for a salesperson or
broker license, and the proposed amendment regarding acceptance of associate’s degrees
is deleted. Upon motion of Ms. Justice, duly seconded by Ms. Wukasch, the commission
adopted the amendments and new rules with changes as presented at the meeting and
with technical and non-substantive changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (f) Subchapter F. Education, Experience,
Educational Programs, Time Periods and Type of License” (i) Amend8535.61,
concerning Examinations, (ii) Amend 8535.62, concerning Acceptable Courses of Study,
(i) Repeal 8535.63, concerning Education and Experience Requirements for a License,
(iv) New 8535.63, concerning Accreditation of Core Education Schools, (v) Repeal
8535.64, concerning Accreditation of Schools and Approval of Courses and Instructors,
(vi) New 8535.64, concerning Obtaining approval to offer a course, (vii) Repeal
8535.65, concerning Changes in Ownership or Operation of School; Presentation of
Courses; Advertising; and Records, (viii) New 8535.65, concerning Operation of Core
Education Schools, (iv) Repeal §535.66, concerning Payment of Annual Fee; Audits;
Investigations and Enforcement Actions, (v) New 8535.66, concerning Core Education
Providers; Audits; Investigations; and Enforcement Actions, (vi) New 8535.67,
concerning Approval of Instructors, and (vii) New 8535.68, concerning Additional
Information related to an application. She presented the agenda item for discussion and
possible action. The differences between the rule as proposed and the rule as finally
adopted are as follows: Section 535.65(4) clarifies that a school may rely on published
objective information such as pass rates in advertising regarding the school’s course of
instruction; 8535.65(10) is changed to require schools to use, at a minimum, course and
instructor evaluation criteria established by the commission, rather than requiring schools
to use evaluation forms approved by the commission; and 8535.65(9)(D) regarding
records retention is clarified to address records that are maintained in an electronic
format. Upon motion of Mr. Alley, duly seconded by Mr. Arriaga, the commission
adopted the amendments and new rues with changes as presented at the meeting and with
technical and non-substantive changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (g) Subchapter G. Mandatory Continuing
Education (i) Amend 8535.71, concerning Mandatory Continuing Education; Approval of
Providers, Courses, and Instructors, (ii) Amend 8535.72, concerning Mandatory
Continuing Education: Presentation of Courses, Advertising and Records (iii) Amend
8535.73, concerning Compliance and Enforcement, and (iv) New 8535.74, concerning
Additional Information related to an application. The differences between the rules as
proposed and the rules as finally adopted are as follows: 8535.72(i) is changed to
require schools to use, at a minimum, course and instructor evaluation criteria established
by the commission, rather than requiring schools to use evaluation forms approved by the
commission. Upon motion of Mr. Arriaga, duly seconded by Ms. Wukasch, the
commission adopted the amendments and new rules with changes as presented at the
meeting and with technical and non-substantive changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (h) Subchapter I. Licenses: (i) Amend 8535.91,
concerning Renewal Notices, (ii) Amend 8535.92, concerning Renewal: Time for Filing;



Satisfaction of Mandatory Continuing Education Requirements, (iii) Amend 8535.94,
concerning Hearing on Application Disapproval: Probationary Licenses, and (iv) New
8535.96, concerning Permanent Mailing Address and other Contact Information; (i)
Subchapter L. Termination of Salesperson's Association with Sponsoring Broker: (i)
Amend 8535.121, concerning Inactive License, (ii) Amend 8535.122, concerning
Reactivation of License and (iii) Amend 8535.123, concerning Inactive Broker Status; (j)
Subchapter M. Non-residents: (i) Amend 8535.131, concerning Unlawful Conduct;
Splitting Fees and (ii) Amend 8535.132, concerning Eligibility of Licensure. Upon
motion of Ms. Hensley, duly seconded by Ms. Justice, the commission adopted the
amendments and new rules without changes to the proposed text and as presented at the
meeting with technical and non-substantive changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (k) Subchapter N. Suspension and Revocation
of Licensure: (i) Amend 8535.141, concerning Initiation of Investigation, (ii) Amend
8535.143, concerning Fraudulent Procurement of License, (iii) Amend 8535.144,
concerning When Acquiring or Disposing of Own Property, (iv) Amend 8535.145,
concerning False Promise, (v) Amend 8535.146, concerning Failure to Properly Account
for Money; Commingling, (vi) Amend 8535.147, concerning Splitting Fee with
Unlicensed Person, (vii) Amend 8535.148, concerning Receiving an Undisclosed
Commission or Rebate, (viii) Amend §535.149, concerning Lottery or Deceptive Trade
Practice, (ix) Amend 8535.153, concerning Violating an Exclusive Agency, (x)
8535.154, concerning Misleading Advertising, (xi) New 8535.154, concerning
Advertising, (xii)) Amend 8535.159, concerning Failing To Properly Deposit Escrow
Monies, (xiii) Amend §535.160, concerning Failing to Properly Disburse Escrow Money
and (xiv) Amend 8535.161, concerning Failing to Provide Information.  Staff
recommended that the Commission adopt the amendments to the rules and new rules with
the following changes: postpone making any changes to 8535.154 and that the
Commission not take final action to repeal existing §535.154. Upon motion of Ms.
Justice, duly seconded by Ms. Wukasch, the commission adopted the amendments and
new rules as follows: §535.141, concerning Initiation of Investigation, 8535.143,
concerning Fraudulent Procurement of License, 8535.144, concerning When Acquiring
or Disposing of Own Property, 8535.145, concerning False Promise, 8535.146,
concerning Failure to Properly Account for Money; Commingling, §535.147, concerning
Splitting Fee with Unlicensed Person, 8535.148, concerning Receiving an Undisclosed
Commission or Rebate, 8535.149, concerning Lottery or Deceptive Trade Practice, (ix)
8535.153, concerning Violating an Exclusive Agency, 8535.159, concerning Failing To
Properly Deposit Escrow Monies, §535.160, concerning Failing to Properly Disburse
Escrow Money and §535.161, concerning Failing to Provide Information without changes
to the proposed text and as presented at the meeting with technical and non-substantive
changes as deemed necessary by staff.

Ms. DeHay moved to agenda item seven, (I) Subchapter O. Hearing on Suspension or
Revocation of Licensure: (i) Amend 8535.171, concerning Hearing: Subpoenas and Fees;
(m) Subchapter P. Penalty for Unlicensed Activities: (i) Amend 8535.181, concerning
Penalty; (n) Subchapter Q. Administrative Penalties: (i) Amend §8535.191, concerning
Schedule of Administrative Penalties, (p) Subchapter S. Residential Rental Locators: (i)
Amend §535.300, concerning Advertising by Residential Rental Locators. Upon motion
of Ms. Wukasch, duly seconded by Ms. Justice, the commission adopted the amendments
and new rules to Subsections O. regarding Hearing on Suspension or Revocation of
Licensure, P. regarding Penalty for Unlicensed Activities, Q. regarding Administrative
Penalties and S. regarding Residential Rental Locators without changes to the proposed
text and as presented at the meeting with technical and non-substantive changes as
deemed necessary by staff.



Ms. Bijansky moved back to agenda item seven (0), Subchapter R. Real Estate
Inspectors: (i) New 8535.201, concerning Definitions, (ii) Amend §535.206, concerning
The Texas Real Estate Inspector Committee,(iii) New 8535.209, concerning
Examinations, (iv) Repeal 8535.212., concerning Education and Experience
Requirements for an Inspector License, (v) New Amend 8535.212, concerning Education
and Experience for an Inspector License, (vi) Repeal 8535.213, concerning Schools and
Courses of Stuy in Real Estate Inspection, (vii) New §535.213, concerning Approval of
Courses in Real Estate Inspection, (viii) Repeal 8535.214, concerning Examinations, (ix)
New 8535.214, concerning Providers of Real Estate Inspection Courses, (x) Amend
8535.215, concerning Inactive Inspector Status, (xi) Amend 8535.216, concerning
Renewal of License or Registration, (xii) New 8535.217, concerning Contact
Information, (xiii) Amend 8535.218, concerning Continuing Education, (xiv) Amend
8535.221, concerning Advertisements, (xv) Amend 8535.222, concerning Inspection
Reports, and (xvi) Amend 8535.226, concerning Sponsorship of Apprentice Inspectors
and Real Estate Inspectors. Five comments had been received. Upon motion of Ms.
Waukasch, duly seconded by Mr. Arriaga, the commission adopted the amendments and
new rules to Subsections R. regarding Real Estate Inspectors without changes to the
proposed text and as presented at the meeting with technical and non-substantive changes
as deemed necessary by staff.

Ms. DeHay clairified that the effective date for all items adopted under agenda item
seven would be January 1, 2011.

Chairman Eckstrum moved to acenda item eiaht, discussion and possible action to adopt
amendments to or take other action on 22 TAC Chapter 537 as follows: (a) Amend
8537.20 concerning Standard Contract Form TREC No. 9-8; (b) Amend 8537.28
concerning Standard Contract Form TREC No. 20-9; (c) Amend 8537.30 concerning
Standard Contract Form TREC No. 23-10; (d) Amend 8537.31 concerning Standard
Contract Form TREC No. 24-10; (e) Amend 8537.32 concerning Standard Contract
Form TREC No. 25-7; (f) Amend 8537.37 concerning Standard Contract Form TREC
No. 30-8; (g) Amend 8537.43 concerning Standard Contract Form TREC No. 36-6 and
(h) Amend 8537.47 concerning Standard Contract Form TREC No. 40-4.

Ms. DeHay presented the agenda items for discussion and possible action to adopt. The
difference between the rules and forms as proposed and those adopted are as follows: the
proposed new 8537.53 concerning Standard Contract form No. 46-0 entitled Non-Realty
Items Addenda is not adopted; the title of form No. 40-4 is changed to Third Party
Financing Condition Addendum for Credit Approval; references to the title of form No.
40-4 are changed in all relevant forms; the reference to "affidavit" in paragraph 6.C.(1) of
all relevant forms is changed to "T-47 Affidavit"; proposed 6.C.(4) "No survey required"
is deleted from all relevant forms except for the Farm and Ranch Form; paragraph 6.E(2)
in all relevant forms is amended to provide notice that the property may be subject to
more than one property owners associations if applicable; "if any" is deleted from
paragraph 7.D(2) in all relevant forms; paragraph 15.B in all relevant forms is changed to
provide for waiver of buyer's or seller's right to enforce specific performance if the party
fails to file a petition for such and provide notice to the escrow agent within 45 days of
the closing date; paragraph 22 of all relevant forms is corrected for typographical errors;
conforming title changes to relevant forms and to delete the reference to the non-realty
items addendum are made; the reference to "broker or designee” on page eight of all
relevant forms is changed to "licensed supervisor of associate"; paragraph A.2 of
Addendum for Property Subject to Mandatory Membership in a Property Owners
Association is rewritten for additional clarification.

Upon motion of Mr. Arriaga, duly seconded by Ms. Wukasch the Commission approved
the adoption of the amendments as proposed with changes to the proposal and as
presented at the meeting with technical and non-substantive changes as deemed necessary



by staff with an effective date of March 1, 2011 with Ms. Wukasch voting against the
motion. Bob Baker of Plano spoke against the change of the terms “Financing Approval”
to “Credit Approval”.

Chairman Eckstrum moved to agenda item nine, discussion and possible action to
propose amendments to 22 TAC 8535.400 concerning Easement or Right-of-Way
Agents. Ms. DeHay presented the agenda item for discussion and possible action. The
Commission proposed amendments to Subchapter T regarding Easement or Right-of-
Way Agents; §535.400 regarding Registration of Easement or Right-of-Way Agents; and
8535.403 concerning Renewal of Registration. Application forms will no longer be
promulgated by the commission, but they will be approved when substantive changes are
made. The amendments to §535.403 change the renewal fee from $83 to $80 to remove
the $3 fee that registrants are required to pay for TexasOnline fees. Since such fees are
adopted by Department of Information Resources Rules, the fee does not need to be
separately adopted as a fee by the commission. Upon motion of Mr. Arriaga, duly
seconded by Ms. Hensley, the Commission proposed the amendments to 8§8535.400
regarding Registration of Easement or Right-of-Way Agents; and 8535.403 concerning
Renewal of Registration as presented at the meeting with technical and non-substantive
changes as deemed necessary by staff to be published in the Texas Register.

The Chairman moved to agenda item ten, discussion and possible action action to
propose amendments to 22 TAC Chapter 537 as follows: (a) Amend §537.45 concerning
Standard Contract Form TREC No. 38-2 and (b) Amend 8537.46 concerning Standard
Contract Form TREC No. 39-7. Ms. DeHay presented the agenda item for discussion
and possible action. The amendments to 8537.45 propose to adopt by reference Standard
Contract Form TREC No. 38-3, Notice of Buyer’s Termination of Contract. Paragraph 2
of the notice would be amended to read: “(2) Buyer cannot obtain Credit Approval in
accordance with the Third Party Financing Addendum for Credit Approval to the
contract” to be consistent with a recent change to the title of TREC Form No. 40-4 Third
Party Financing Condition Addendum for Credit Approval. The amendments to §537.46
propose to adopt by reference Standard Contract Form TREC No. 39-7, Amendment to
Contract. An admonishment would be added to Paragraph 3 of the form as follows:
“(Note: Failure to deliver this amendment to escrow agent may affect the parties’ rights
to specific performance.)” to be consistent with recent changes to paragraph 15.B of the
TREC contract forms. Upon motion of Ms. Hensley, seconded by Ms. Justice, the
Commission authorized staff to submit amendments to 8537.45 concerning Standard
Contract Form TREC No. 38-3, Notice of Buyer’s Termination of Contract, and §537.46
concerning Standard Contract Form TREC No. 39-7, Amendment to Contract and the
two revised contract forms proposed for adoption by reference in substantially the form
presented at this meeting, with technical, non-substantive corrections as staff may deem
necessary or advisable, for proposal in the Texas Register and for public comment.

Chairman Eckstrum moved to agenda item eleven, discussion and possible action propose
amendments to 22 TAC Chapter 539 regarding Provisions of the Residential Service
Company Act as follows: (a) Amend 8539.61 concerning Applications and Licensing, (b)
Amend 8539.121 concerning Examinations, and (c) New Subchapter P concerning
Complaints and new 8539.150 concerning Complaints. Ms. DeHay presented the agenda
items for discussion and possible action.

The amendments to 8539.6 1 concerning Application and Licensing revises subsection
(a) to add a reference to the TREC website and add new subsection (c) to provide a
deadline for applicants to provide information to the commission in connection with an
application.  There is currently no deadline for responding a request for information.
Creating a time certain for termination of an incomplete application will allow the
Commission to create a records retention period for TREC to maintain the application
and related materials.



The amendments to 8539.121 concerning Examinations change the examination period
from three to five years. Experience with recent examinations has shown that most, if not
all, licensees are generally in compliance with the commission’s requirements and that
examinations may be conducted less frequently without compromising consumer
protection. In addition, the significant increase in the number of licensed companies in
recent years combined with limited staff and resources further necessitate extending the
time between examinations from 3 years to 5 years.

New Subchapter P regarding complaints and new 8539.150 concerning complaints
establish a complaint procedure for filing complaints against residential service
companies licensed by the commission. The new rule establishes a deadline in which
complaints may be filed with the commission and established a deadline in which
respondents must respond to requests for information from the commission. The
procedure and time periods are the same as those established by rule for other licensees
subject to the commission’s jurisdiction.

Upon motion of Mr. Alley, duly seconded by Mr. Day, the Commission authorized staff
to propose amendments to 22 TAC Chapter 539 regarding 8539.61 concerning
Applications and Licensing, §539.121 concerning Examinations, and New Subchapter P
concerning Complaints and new 8539.150 concerning Complaints with non-substantive
corrections as staff may deem necessary or advisable, for proposal in the Texas Register
and for public comment.

Chairman Eckstrum moved to aaenda item twelve, discussion and possible action to
adopt the review of 22 TAC Chapter 535. Upon motion of Mr. Day, duly seconded by
Mr. Alley, the Commission authorized staff to submit the adoption of the review of 22
TAC Chapter 535, in substantially the form presented at this meeting, with technical,
non-substantive corrections as staff may deem necessary or advisable.

Chairman Eckstrum moved to agenda item thirteen, discussion and possible action on
legislative housekeeping measures. Mr Oldmixon presented the agenda item for
discussion and stated that no action was needed on this agenda item.

Mr. Eckstrum moved to agenda item fourteen, discussion and possible action to approve
chanaes to home inspector license application forms and miscellaneous inspector-related
forms. Ms. Jackson presented the agenda item for discussion and possible action. The
proposed changes are as follows: Update fees on applications to reflect incorporation of
$30 ed eval fee; Update references to certificate of insurance form (8-0 is no longer
current form); Incorporate background history form (like broker/sales forms); Eliminate
the fields, such as date of birth, that are not captured in Versa (like broker/sales forms);
and Update header and formatting as necessary to match other forms. Upon motion of
Ms. Wukasch, duly seconded by Mr. Ally, the Commission authorized staff to change the
Inspector forms as requested.

Mr. Eckstrum moved to agenda item fifteen, discussion and possible action to approve
chanaes to salesperson, broker, and easement and right of way application forms and
miscellaneous related forms. Ms. Jackson referred to the meetina material for a detail of
the changes. Upon motion of Ms. Hensley, duly seconded by Mr. Alley, the Commission
authorized staff to approve chanaes to salesperson, broker, and easement and right of way
application forms and miscellaneous related forms as requested.

Chairman Eckstrum moved to aaenda item sixteen, discussion and possible action to
approve chanaes to school, provider, course and instructor forms, and miscellaneous
education related forms. Ms. Jackson presented the acgenda item for discussion and
possible action. The proposed changes are as follows: to remove the agency 1-800
number from MCE 10-2 — MCE Credit Request for an Out of State Course, MCE 12-2 —
Individual MCE Elective Credit Request for State Bar Course, MCE 15-0 — Individual



MCE Elective Credit Request for Professional Designation Course, ED4-2 — Top of
Instructions page for Instructor Application-Core, Legal Update, and Ethics Courses, and
ED 7-1 — Top Coversheet for Instructor Manual Guidelines for Core Real Estate and Real
Estate Related Courses. Upon motion of Ms. Justice, duly seconded by Mr. Arriaga, the
Commission approved the changes to the forms as requested. There was discussion
concerning the course and instructor evaluation form.

The Chairman moved to agenda item seventeen, discussion and possible action to
approve the Non-Realty Items Addendum. This form had originally been proposed for
adoption at the August meeting, but the Broker-Lawyer Committee withdrew the
proposal and suggested the form be approved for voluntary use. Upon motion of Mr.
Alley, duly seconded by Ms. Hensley, the Commission approved the addendum for
voluntary use.

Mr. Eckstrum moved to agenda item eighteen, discussion and possible action to approve
fiscal year 2011 budget. Ms. Alexander presented the agenda item for discussion and
possible action. There was discussion concerning the budget and future budget cuts.
There was further discussion concerning moving expenses. Upon motion of Ms.
Waukasch, duly seconded by Ms. Justice, the Commission approved the fiscal year 2011
budget.

Chairman Eckstum moved to agenda item nineteen, discussion and possible action to
approve the real estate recovery trust account and real estate inspector recovery fund
investment policies under the Public Funds Investment Act. Ms. Alexander presented the
agenda item for discussion and possible action. Upon motion of Ms. Justice, duly
seconded by Mr. Arriaga, the Commission approved the investment policies as submitted.

The Chairman moved to agenda item twenty, discussion and possible action reaarding
Ethics Commission opinion EAO-492 (2010). The item was presented by Ms. DeHay for
informational purposes. The Ethics Commission had ruled that “A member of the Texas
Board of Professional Land Surveying should not serve as an expert witness to testify on
whether a person had committed a violation of laws, rules, or standards within the
jurisdiction of the board.” There was discussion concerning the ruling and its impact on
members of the Commission.

Chairman Eckstrum moved to agenda item twenty-one, consideration and possible action
reaardina Proposal for Decision from State Office of Administrative Hearinas in the
matter of Andrew K. Mills, SOAH Docket NO. 329-10-3251. Ms. Galvin presented the
agenda item for consideration and possible action. Mr. Mills did not appear. Upon
motion of Mr. Arriaga, duly seconded by Ms. Justice . the Commission approved the
Proposal for Decision In the Matter of Andrew K. Mills, SOAH Docket NO. 329-10-
3251.

The Chairman moved to agenda item twenty-two, recovery fund matters. Mr. Eckstrum
announced an executive session beginninag at 12:20 p.m. to discuss pendina litigation
pursuant to Texas Government Code 8551.071. The open meetina resumed at 12:49 p.m.
Ms. DeHay asked the Commission to return to agenda item seven (a)-(n) and (p). Staff
was recommending an effective date of January 1, 2011 for all these items except (k)(vii)
8535.148, concerning Receiving an Undisclosed Commission or Rebate, paragraph (e)
which would have an effective date of March 1, 2011. Upon motion of Ms. Wukasch,
seconded by Mr.Alley, the Commission approved the effective dates as requested.

Ms. Bijansky presented agenda item twenty-two (b), discussion and possible action to
authorize settlement of recovery fund claims for consideration.



The following claims were submitted for approval:

RF10-018, Tara Griffin and Richard Samudia v. Mindy Guitterez, actual damages of
$29,398.19 and attorney fees in the amount of $24,384.04. Upon motion of Mr. Arriaga,
duly seconded by Mr. Day, the Commission authorized staff to negotiate for the best
terms possible concerning both actual damages and attorney fees.

RF11-002, ALBAM Investments v. Brokerage Services Solutions, Inc., actual damages
of $8,543.10. Upon motion of Ms. Justice, duly seconded by Ms. Hensley, the
Commission authorized staff to make payment as requested.

RF11-003, Robert Montes v. Paul Garza., actual damages of $50,000. Upon motion of
Mr. Day, duly seconded by Ms. Justice, the Commission authorized staff to make
payment as requested.

RF11-004, Robert Robles and Diana Guerra v. Paul Garza., actual damages of $50,000.
Upon motion of Mr. Day, duly seconded by Ms. Hensley, the Commission authorized
staff to make payment as requested.

RF11-008, Dipaoalo, LLC v. Prime Realtors Property Management, LLC and Michael
Duane Cade, actual damages of $35,124.58 and attorney fees in the amount of $8,698.92.
Upon motion of Mr. Alley, duly seconded by Ms. Justice, the Commission authorized
staff to make payment as requested

The Chairman moved to agenda item twenty-four, discussion and possible action to
schedule future meetings. After discussion, the next meetings are scheduled for February
14,2011 and May 2, 2011 at 10:00 a.m.

The Chairman adjourned the meeting at 1:00 p.m.

Patricia Holder, Secretary for the Meeting

APPROVED this the 14th day of February, 2011.

John Eckstrum
Chairman
ATTEST:

Douglas E. Oldmixon
Administrator
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Reception and Communications Services

Customer Service Statistics

January, 2011

FY2011 FY2010
Prior YTD
RCS Measures Current Month YTD Total Total
Agency Incoming Calls (target - 400,000) 21,287 107,899 147,419
FY2011 FY2010
Monthly YTD Prior YTD
Communications Incoming Calls Total Total Total
CO Lines 16,137 68,206 39,492
TREC 1-800 0 0 44,001
TALCB Local Line 557 2,593 507
TALCB 1-877 0 0 1,405
Total 16,694 70,799 85,405
FY2011 FY2010
Monthly YTD Prior YTD
Reception Walk Ins Total Total Total
Licensing 863 3,862 967
Education 372 1,408 427
Inspector 36 109 18
Enforcement 14 77 36
TALCB Licensing 16 117 32
TALCB Enforcement 4 34 9
Total 1,305 5,607 1,489
FY2011 FY2010
|Communication$ E-Mail Current Month YTD Total Prior YTD Total
E-mail Inquiries 6,986 30,752 2,903

C1 Report



Fiscal Year 2011 ~ ‘Year-to-Date.

This YTD Last YTD Change

9/10-01/11 9/0%-01/10 Count Percent 7 ‘

|Applications Received. - - . |
Broker Original Applications Received 1,121 1,090 -536 -49.17%
Sales Original Applications Received 4,880 4,323 -1,548 -35.81%
Total Original Applications 6,001 5,413 —2,Q84 -38.50%
‘Broker Réinstatement Applications Received .78 594 -516 -86.87%
Sales Reinstatement Applications Received 480 5,672 -5,192 -91.54%
Total Reinstatement Applications Received 558 6,266 -5,708 -91.09%
|Licenses Issued from Applications ‘ B | , i
Broker Licenses from Original Applications 548 1,053 - -505 -47.96%

- Sales Licenses from Original Applications 2,687 3,541 -854 -24,12%
Total Licenses from Original Apphcat:ons 3,235 4,594 -1,359 -29.58%
Broker L|censes from Re:nstatement Applications 50 638 -588 | -52.16%
Sales Licenses from Reinstatement Applications . 285 2,991 -2,706 -90.47%
Total Licenses from Reinstatement Applications 335 3,629 -3,294 -80.77%
|[Renewal Activity - | . |
Broker Renewals and Percentage 9,244 5,888 77.82% 3,356 21.64%
Salesperson Renewals and Percentage - 22,815 15,285 70.55% 7,530 28.22%

" Total Renewals from Broker and Sales 32,059 ‘21,173 72.00% 10,886 26.97%

NOTE Broker and sa]es relnstatement totals for thls YTD are lower because the

Licenses explred < than 1 year are now réflected in the totals for renewals.

_ Licensing Education

Fiscal Year Comparison

Y only mc!ude hcenses explred > than 1 year.

L1 Report



Real Estate Lic

Jun 10

Fob 10 Mar 10 Apr 10

- Jul 10 *Sep—Decw

' Broker Licensees : ' .

Individual {Active} 34,153 34,191 34,249 34,283 34,261 34,247 34,229 34,248 33,639
Corparation (Active) o 4,022 4,017 4,012 4,019 4,000 4,001 3,985 3,975 3,963
LLC {Active) 2,866 2,911 2,046 2,991 3,022 3,058 3,088 3,107 3,175
Nan-resident (Active} 484 487 485 488 483 484 488 480 554
Partnership (Active) 2 2 2 2 2 2 2 2 1
Total Active Status 41,527 41,608 41,694 41,783 41,768 41,792 41,792 41,822 41,332
Inactive Status . 1,677 1,665 1,648 1,617 1,623 1,614 1,614 1,613 o 1,587
Total Brokers 43,204 43,273 43,342 43,400 43,391 43,406 43,406 43,435 42,919
Sales Licensees - ’ . )

Active Status . 73,587 73,586 74173 74,571 74,519 73,891 73,898 74,058 71,170
Inactive Status 27,242 27,186 26,954 26,684 26,567 27,184 27,113 26,905 25,741
Total Sales 100,829 100,782 101,127 101,255 101,086 101,075 101,011 100,963 96,911
Total Active ) 115,114 115,194 115,867 116,354 118,287 115,683 116,690 115,880 112,502
Total Inactive 28,819 28,361 - 28,602 28,301 28,180 28,798 - 28,727 28,518 27,328
Totaf Brokers & Sales 144,033 . 144,055 144,468 144,658 144,477 144,481 144,417 144,398 : 139,830

*Sepi0-Dec10

Inspector Licensees :

Professional Inspectors (active) 2,329 2,323 2,328 . 2,339 2,323 2310 2280 2271 T 2096
Professional Inspectors(inactive) 895 897 995 981 976 958 957 951 77
Real Estate Inspectors(active) 105 103 108 105 106 - 101 95 o7 92
Real Estate Inspectors(inactive} 34 34 34 34 32 33 34 33 - : 21
Apprentice Inspectors(active) 56 63 62 68 67 71 72 72 60
Apprentice Inspectors(inactive) 21 19 19 20 - 17 17 13 © 15 15
Total Inspectors 3,540 3,539 3,544 3,587 3,521 3,500 3,461 3,439 3,055

*$Sap10-Decil

ERW Registrants
Businesses 37 39 41 41 s 4 42 42 42 37
Individuals 1,710 1,686 1,659 1,643 1,631 . 1,867 1,683 1,706 1,749 ,

Total Registrants 1747 . 1,725 1,700 1,684 . 1,672 1,709 1,725 1,747 1,786

M HE G otal Licensees and Regis
Jan 10 Feb 10 Mar 10 Apr 10 May 10 Jun 10 Jul 10 *Sep10-Dec10
All Licensees & Registrants 149,320 149,319 149,713 148,896 149,670 144,690 148,603 149,584 144,671

* Totals for this month are not available due to system conversion.

Licensing Education - Licensee and Registrant Status o L2 Report



Education & Licensing Services Division - TREC: L3 Report
Examination Activity ’

[Monthly Results: January 2011 | |
' Salesperson Broker R.E. Inspector Prof. Inspector

Examinations Passed 670. 110 1 19
Examinations Failed 357 _ 54 1 17
Examinations Taken 1,027 ‘ 164 2 36

Applicants Examined ‘ 785 127 2 34
Passed on First Attempt 361 - 58 0 11
Examination Pass Rate : 65.2% 67.1% 50.0% 52.8%
Applicant Pass Rate 85.4% 86.6% 50.0% 55.9%
First Attempt Pass Rate 46.0% 45.7% 0.0% - 32.4%
Year-to-Date Results: mber 2010 th 0 2011 , |
) : Salesperson Broker R.E. Inspector Prof. Inspector
Examinations Passed 2,828 . 406 6 65
Examinations Failed 1,343 ‘ 226 3 83
Examinations Taken 4,1M 632 9 148

Applicants Examined ‘ 3,173 _ 452 9 132
Passed on First Attempt : 1,393 187 . ‘ 4 37
Examination Pass Rate 67.8% 64.2% 66.7% . 43.9%
Applicant Pass Rate ' 89.1% . 89.8% 66.7%  49.2%
First Attempt Pass Rate 43.9% . 41.4% . 44.4% 28.0%

Education & Licensing Services Division L3 Report

Examination Activity



Education & Licensing Services Division - TREC: L4 Report

Instructor Distribution

as of 2/10/2011

Approved Instructor Distribution

MCE Electives Only

Core (can aiso teach MCE Electives) 1,327
MCE Ethics : 366
Total Approved Instructors 4,641

Education & Li'censing Services Division * Instructor Distribution . ‘ '. L4 Report



Standards and Enforcement Services Division

Case Status

As of January 2011

Sep-10 Oct-10 Nov-10 Dec-10 Jan-11 Feb-11 Mar-11 Apr-11 May-11 Jun-11 Jul-11 Aug-11

Received During Month 179 108 134 137 133
Broker/Sales 91 68 82 85 74
Inspector 9 5 4 4 3
Timeshare 2 2 0 1 4
Unlicensed Activity 6 2 1 2

Residential Service Company 8 2 8 10 1
No Jurisdiction 37 20 21 22 18
Application Investigation 15 6 3 7 23
MCD Inquiry 3 2 14 1 0
Other 8 1 0 3 3
Closed During Month 176 167 154 134 182
Complaint Withdrawn 2 9 5 5 1
Cease & Desist Issued 1 0 0 2 6
Disciplinary Action 48 33 26 22 32
Failure to Go Forward 14 16 12 6 15
Insufficient Evidence 27 13 32 24 48
Matter Settled 6 9 8 21 20
No Jurisdiction 21 28 26 23 27
No Violation 3 6 9 11 16
Application Investigation 8 19 11 6 6
MCD Inquiries 6 2 4 6 3
Other 28 12 11 5 5
Open at Beginning of Month 984
Received During Month 133
Closed During Month 182
Open at End of Month 927
Received During Fiscal Year 691
Closed During Fiscal Year 813

Standards and Enforcement Services Division Case Status Report E1 Report



Standards & Enforcement Services Division - TREC: E2 Report

Open Cases Aging Report

as of 2/11/2011

Open Case Age Report, percent of cases open

100

80
c
[
o
o

= 60
n
0
[}
0
©
O
[}
e
()
o

0%
0 - 6 months 6 - 12 months 12 - 18 months 18 - 24 months 24 - 30 months over 30 months

Months

Standards & Enforcement Services Division Open Cases Aging E2 Report



Information Technology Services Division

Electronic Information Outlet Statistics

As of January 2011

Latest Prior Yr
Fiscal Fiscal Total Fiscal Total Prior
World Wide Web Quarter Quarter YTD Fiscal YTD
Total Pages Viewed 8,119,950 6,097,970 14,972,745 12,023,766
TREC E-Mail Notification List Current Total
Current Subscribers 232,804
Total Online
Latest Latest Fiscal YTD Prior Fiscal
Fiscal Fiscal Online Online YTD Online
Online Transactions Quarter Quarter Percent Percent Percent
Applications (Performance Measure:70%) 1424 46 3.2% 14.8% 81.4%
Broker Application 94 3 3.2% 4.4% 85.3%
Salesperson Application 1238 42 3.4% 15.6% 86.5%
Corporate Application 92 1 1.1% 9.4% 22.3%
Renewals (Performance Measure 80%) 10862 6433 59.2% 64.7% 88.8%
Broker Renewals 2871 1765 61.5% 65.2% 89.2%
Salesperson Renewal 7110 4322 60.8% 65.7% 93.6%
Corporate Renewals 268 138 51.5% 66.9% 91.8%
Limited Liability Company Renewals 239 124 51.9% 69.9% 92.6%
Professional Inspector Renewals 289 47 16.3% 31.6% 26.5%
Real Estate Inspector Renewals 7 1 14.3% 27.3% 27.3%
Apprentice Inspector Renewals 0 o 0.0% 66.7% 0.0%
Easement ROW Business Renewals 0 0 0.0% 42.9% 11.1%
Easement ROW Individual Renewals 78 36 46.2% 63.8% 17.2%

Information & Technology Services Electronic Information Outlet Statistics 11 Report



Staff & Support Services Division

Agency Financial Statement

December 2010
THRU 4TH MONTH OF FISCAL YEAR 2011

FOUR MONTHS $ VARIANCE % VARIANCE
FY 2011 5% BUDGET 2.5% BUDGET REVISED 4/12 ANNUAL EXPENDITURES OVER(-) OVER(-)

STRATEGIES APPROPRIATION* REDUCTION REDUCTION BUDGET APPROPRIATION AND A/P OR UNDER** OR UNDER ENCUMBRANCES
Licensing $ 3,236,173.61 $ (363,238.00) $ (98,830.00) $ 2,774,105.61 $ 924,701.87 $ 742,109.47 $ 182,592.40 19.75% $ 258,525.31
Enforcement 1,777,292.47 (73,036.00) (31,323.00) 1,672,933.47 557,644.49 561,012.82 (3,368.33) -0.60% 85,817.77
Communication/Information 863,884.00 (88,018.00) (17,085.00) 758,781.00 252,927.00 252,657.72 269.28 0.11% 22,298.90
Indirect Administration 1,630,741.80 (73,892.00) (34,170.00) 1,522,679.80 507,559.93 442,682.01 64,877.92 12.78% 209,338.73
TOTAL $ 7,508,091.88 $ (598,184.00) $ (181,408.00) $ 6,728,499.88 $ 2,242,833.29 $ 1,998,462.02 $ 244,371.27 10.90% $ 575,980.71

* Total appropriations have been increased by $22,529 for benefit replacement pay.
In the Licensing strategy, subscription fees in the amount of $54,510 have been collected and remitted to the Texas Online vendor.
In the Licensing strategy, FBI criminal history background check fees in the amount of $286,44C have been collected for payment to DPS.
** Some expenditures are paid at the beginning of the fiscal year, such as computer and software maintenance, worker's compensation premium, etc.

*** | egislative provision requires the encumbrance of all contractual obligations through the end of the fiscal year. This includes items such as office rent, other equipment leases, or othe
contractual obligations. Encumbrances are not included in the "Four Months Expenditures and A/P" column.

Staff and Support Services Agency Financial Statement S1 Report



Staff Services Division
Real Estate Recovery Trust Account No. 971 Investments

Current Securities

December 2010

Beginning Ending
Purchase Par Purchase Market Additions Market Accrued Maturity
Date Value Price Value Changes Value Interest Description Date
05/28/2009 200,000.00 200,750.00 200,125.00 (200,125.00) 0.00 0.00 U.S. T-Notes, 0.875% 12/31/2010
02/24/2006 100,000.00 102,000.00 101,000.00 (437.50) 100,562.50 1,875.00 U.S. T-Notes, 5.00% 02/15/2011
05/24/2005 300,000.00 318,421.88 310,031.25 (1,218.75) 308,812.50 5,625.00 U.S. T-Notes, 5.00% 08/15/2011
02/28/2007 100,000.00 99,750.00 104,156.25 (375.00) 103,781.25 375.00 U.S. T-Notes, 4.50% 11/30/2011
08/29/2007 200,000.00 205,000.00 210,937.50 (937.50) 210,000.00 3,656.25 U.S. T-Notes, 4.875% 02/15/2012
02/20/2009 200,000.00 222,000.00 213,062.50 (875.00) 212,187.50 791.67 U.S. T-Notes, 4.750% 05/31/2012
12/06/2007 100,000.00 104,750.00 106,750.00 (437.50) 106,312.50 1,640.63 U.S. T-Notes, 4.375% 08/15/2012
05/27/2008 100,000.00 101,062.50 105,843.75 (468.75) 105,375.00 281.25 U.S. T-Notes, 3.375% 11/30/2012
02/20/2009 200,000.00 219,250.00 214,937.50 (1,250.00) 213,687.50 2,906.25 U.S. T-Notes, 3.875% 02/15/2013
04/28/2010 200,000.00 217,625.00 219,500.00 (1,750.00) 217,750.00 3,187.50 U.S. T-Notes, 4.25% 08/15/2013
08/31/2010 200,000.00 221,375.00 220,312.50 (2,437.50) 217,875.00 3,000.00 U.S. T-Notes, 4.00% 02/15/2014
08/31/2010 100,000.00 112,406.25 111,843.75 (1,500.00) 110,343.75 1,593.75 U.S. T-Notes, 4.25% 08/15/2014
Totals $ 2,000,000.00 $ 2,124,390.63 $ 2,118,500.00 $ (211,812.50) $ 1,906,687.50 $ 24,932.30
Current Cumulative
Receipts: Month Totals
License's Remittances to Recovery Fund $ 18,460.00 $ 6,276,530.08
Interest Realized 125.00 6,015,512.56
Repayments to Recovery Fund (Principal and Interest) 2,193.87 1,110,909.75
Administrative Penalties 2,483.34 844,770.00
Total Received 23,262.21 $ 14,247,722.39
Disbursements:
Investments Purchased (Offset by Matured Security) $ (200,750.00) 1,923,640.63
Accrued Interest Purchased 0.00 532.61
Payments from Recovery Fund 86,374.69 11,473,074.64
Rider Disbursements 0.00 13,932.99
Total Disbursed $ (114,375.31) $ 13,411,180.87
Totals 137,637.52 836,541.52 *
(Current Month)
Reserved for Investment 0.00
Reserved for Potential Payments Within 90 Days (754,500.00)
Balance $ 82,041.52

Investment Position: The Fund is capable of meeting all known obligations.

Investment Compliance: The Investment Policy of the Commission has been followed.

Fae QQyer Lo

Karen Alexander, Investment Officer

* Reconciled Balance includes revenue of $17,480.39 which was in the Trust & Suspense fund pending transfer as of 12/31/10 and $200,875 for a matured security and interest.

Staff and Support Services

Real Estate Recovery Fund Current Investments

Barbara Kolb, Alternate Investment Officer

S2 Report



Real Estate Recovery Trust Account No. 971 Investments

Staff Services Division

Payments and Repayments
December 2010

Payment Repayment Admin Penalties Rider Payments Number of
Month-Year Total Total Total Disbursements FY2011-To-Date Payments
December 2009 117,623.29 2,119.20 2,908.33 99.89
January 2010 50,000.00 1,582.18 1,582.18 0.00
February 2010 31,786.14 1,867.61 4,583.33 57.80
March 2010 73,847.53 1,984.41 2,283.33 43.00
April 2010 27,465.00 7,795.06 11,458.33 94.70
May 2010 0.00 1,876.98 2,708.33 0.00
June 2010 0.00 1,705.53 6,208.33 0.00
July 2010 20,627.43 589.70 98,808.38 0.00
August 2010 23,684.38 1,674.70 6,388.33 93.10
September 2010 35,610.61 346.61 4,158.33 0.00 35,610.61 1
October 2010 0.00 3,349.26 4,278.33 0.00 0.00 0
November 2010 0.00 (1,664.48) 5,908.33 0.00 0.00 0
December 2010 86,374.69 2,193.87 2,483.34 0.00 86,374.69 2
467,019.07 25,420.63 153,757.20 388.49 121,985.30 3

Payment History
# of Payments

Fiscal Year Total Payments

thru 1993 345 4,734,258.62
1994 31 394,466.36
1995 29 404,449.31
1996 26 385,724.99
1997 20 365,445.94
1998 27 497,406.17
1999 21 568,326.88
2000 18 509,279.95
2001 11 189,405.09
2002 19 561,110.81
2003 11 228,924.68
2004 8 227,794.75
2005 8 236,012.61
2006 22 537,356.93
2007 14 512,774.82
2008 12 373,414.95
2009 5 88,299.35
2010 20 536,637.13
Total 647 $11,351,089.34

Potential Payments™>
Next 3 Months 754,500.00

Payments

Payment History

600,000 H

500,000 -

400,000 H
300,000 H
200,000 H

100,000 -

0 -

*Potential Payments: Payments could be made in the time periods indicated. Several time/work variables can affect the actual payment dates.

Staff and Support Services

Recovery Fund Payments and Repayments

S3 Report



Staff Services Division
Real Estate Inspection Recovery Fund No. 0988

December 2010

Monthly Activity Payment History
Beginning Current Cumulative Fiscal Number of Total
Balance Month Totals Year Payments Payments

Beginning Balance $ 636,685.22 $ $ 636,685.22 1991 2 $ 4,309.26
1992 0 0.00
Receipts: 1993 2 15,000.00
Licensees' Remittances to Recovery Fund $ 700.00 1994 5 31,473.40
Interest Realized 514.23 1995 4 25,668.83
Repayments 115.83 1996 2 7,500.00
Administrative Penalties 0.00 1997 1 7,500.00
Total Received in Current Month $ 1,330.06 1998 4 30,000.00
1999 1 7,500.00
Disbursements: 2000 6 45,000.00
Payments from Recovery Fund $ 0.00 2001 0 0.00
Cash Transfer to General Revenue 0.00 2002 2 15,000.00
Rider Disbursements 0.00 2003 1 7,500.00
Total Disbursed in Current Month $ 0.00 2004 4 32,523.96
2005 5 28,567.39
Total $ 638,015.28 2006 5 49,837.11
2007 1 12,500.00
Reserved for Payment within 90 Days (4,266.00) 2008 0 0.00
2009 1 12,500.00
Fund Balance 633,749.28 2010 2 16,205.00
2011 YTD 0 0.00

Total I$ 348,584.95 |

Investment Position: The Fund is capable of meeting all known obligations.
Investment Compliance: The Investment Policy of the Commission has been followed.

Jla Qe L Bontrana C Halls

Karen Alexander, Investment Officer Barbara Kolb, Alternate Investment Officer

*Reconciled balance includes revenue of $3,565.63 which was in the Trust & Suspense fund pending transfer as of 12/31/10.
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Agenda Item 9(a):

Discussion and possible action to

a. adopt the repeal of 22 TAC §535.154 concerning Advertising

SUMMARY

The repeal is necessary because the subject addressed in the section is covered
in new amendments to Subchapter N which TREC is simultaneously adopting
as part of a comprehensive rule review of 22 TAC Chapter 535. As the
reformation of the subchapters comprehensively addresses the subjects of the
repealed rule, repeal of the rule is necessary to avoid confusion and repetition.

STAFF RECOMMENDATION
Adopt the repeal as proposed

MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit repeal of 22 TAC §5_3g.154 concerning Advertising, in substantially the
form presented at this meeting, with technical, non-substantive corrections as
staff may deem necessary or advisable, for adoption to the Texas Register.
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Agenda Item 9(b):

Discussion and possible action to:

b. adopt new 22 TAC §535.154 concerning Advertising

SUMMARY

New §535.154 replaces existing §535.154. Subsection (a) provides a definition
of “advertisement;” subsection (b) clarifies what types of communications are
not considered advertisements for purposes of the Act and Rules. Subsection
(c) requires salespersons and brokers to clearly and conspicuously include the
broker’s name in all advertising and permits the use of a broker’s assumed
name if it has been filed with the commission. If the broker’s name includes
the name of a salesperson, the advertisement must include another assumed
name of the broker that does not include the salesperson’s name or the name
of the broker’s designated broker. Subsection (d) provide a laundry list of types
of advertising that are considered deceptive and misleading; subsection (e
requires brokers to file assumed names with the commission; subsection (
requires an advertisement to contain a designation such as broker or agent;
subsection (g) prohibits advertising that implies that a salesperson is the person
responsible tor the oEeranon of a real estate brokerage business, or causes
someone to believe that an unlicensed person is personally engaged in real
estate brokerage; subsection (h) permits a business entity to do business in the
name in which it was chartered or registered at the Office of the Secretary of
State with certain exceptions; subsection (i) prohibits a licensee from using a
copyrighted trade name unless the licensee has the authority to use the name;
subsection (f) addresses use of advertisements on the Internet; subsection (k)
addresses electronic communications; subsection (I) addresses road signs;
subsection (m) addresses advertisements that contain an offer to rebate a
portion of a licensee’s commission; subsection (n) addresses advertising that
recommends or promotes the use of a service provider; subsection (o)
prohibits licensees from advertising information regarding service providers
that ranks the providers unless the ranking is based on disclosed objective
criteria; subsection (p) prohibits licensees from advertising that a licensee
offers, sponsors, or conducts commission approved courses unless the licensee
is approved to offer the courses.

The revisions to the rules as adopted do not change the nature or scope so
much that they could be deemed different rules.

STAFF RECOMMENDATION
Adopt the new rule as proposed
MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the adoption of 8535.154, regarding Advertising in substantially the form
presented at this meetm%, with technical, non-substantive corrections as staff
may deem necessary or advisable, for adoption to the Texas Register.
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8535.154.Advertising.
(a) For the purposes of this

section. an "advertisement” is a
written or oral statement or
communication by or on behalf of
a licensee which induces or
attempts to induce a member of
the public to use the services of
the licensee or service provider.
The term "advertisement"
includes. but is not limited to. all
publications. radio or television
broadcasts. all electronic _media
including email, text messages.
social networking websites, and
the Internet, business stationery,
business cards, signs and
billboards. The provisions of this
section apply to all advertisements
by or on behalf of a licensee unless
the context of a particular
provision indicates that it is
intended to apply to a specific
form of advertisement.

b) The following information is
not considered an_advertisement
or advertising:

(1) a communication from a
licensee to a member of the public
after _the member_ of the public
agreed for the licensee to provide
services, provided the first
communication from the licensee
contains the information required
by this section; or

2 real estate information
including listings, available to the
public _on a licensee's website,
extranet or similar_ site that is
behind a firewall or similar
filtering software which reqguires a
password or registration to access
that information.

C An___advertisement ___must
clearly and conspicuously contain
the nhame of the broker, either

a business entity or an
individual. For purposes of this
section, the broker, or a

Agenda Item 9(b)

salesperson sponsored by the
broker., may use the broker’s
assumed name instead of the
name _in__which the broker is
licensed, if the assumed name is
reqistered with the commission
under subsection (e). An
advertisement may not contain an
assumed name unless a broker has
reqistered that assumed name
with the commission. If the
broker’'s name or its assumed
name includes a  salesperson’s
name. the advertisement
must include another assumed
name of the broker that does not
include a salesperson's name, or
the designated agent’s name.

(d) For purposes of this section
and 81101.652(b)(23) of the Act,
deceptive or misleading
advertising includes, but is not
limited to. the following:

(@D} advertising that is
inaccurate in any material fact or
in_any way misrepresents any
property, terms, values, services,

or policies:

(2) advertising a property that
is subject to _an_ exclusive listing
agreement without the permission
of the listing broker and without
disclosing the name of the listing
broker unless the listing broker
has expressly agreed to waive
disclosure;

(3) failing to remove an
advertisement about a _listed
property within a reasonable time
after closing or_termination_ of a
listing _agreement, unless _the
status is included in the
advertisement;

(4) an advertisement by a

salesperson _which identifies the
salesperson as a broker; or

5) advertising_a _property in_a
manner_that creates a reasonable
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likelihood of confusion regarding
the permitted use of the property.

e) A broker. individually or as
the designated officer. manager or
partner of a business _entity
licensed as a broker shall noti
the commission in writing within
30 days after the broker, or a
salesperson sponsored by the
broker., starts or stops using an
assumed name in business other

than the name in which the person
is licensed.

() An advertisement placed by a

licensee must include a
designation such as "agent.”
"broker" or a trade association
name that serves clearly to
identify the advertiser as a real
estate agent.

(a) A broker or _salesperson_may
not place an _advertisement that in

any way:

(1) implies that a salesperson

is the person responsible for the

operation of a real estate
brokerage business; or

(2) causes a _member of the
public to believe that a person not
authorized to conduct real estate
brokerage is personally engaged in
real estate brokerage.

(h) Except as provided by
subsections (c¢) and (g) of this
section. a business entity licensed
as a real estate broker may do
business in_the name in_which it
was chartered or reqgistered by the
Office of the Secretary of State.

(D) A licensee may not utilize a

copyrighted trade name unless the
licensee has legal authority to use
the name.

() A real estate licensee placing
an_advertisement on the Internet
electronic bulletin board or the
like must include on each page on
which the licensee's
advertisement appears any
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information required by this
section and 81101.652(b)(23) of

the Act. For purposes of this
subsection., ''page' means each
html document of a website, which
may include several screens of
information that are viewed by
scrolling down to the end of the
document.

(k) A real estate licensee placing
an_advertisement by using an
electronic communication
including but not limited to email
and email discussion groups, text
messages. and social networking
websites must _include in__the
communication and in any
attachment which is an
advertisement, the information
reqguired by this section _and
8§1101.652(b)(23) of the Act. For
purposes of advertising on_social
networking websites that limit the
number of characters in a
communication and the required
information would consume _more
than 10% of the available
character limit, a licensee may
include a direct hyperlink
containing the  words “TREC
DISCLOSURE” which links to the
information required by this
section _and 81101.652(b)(23) of
the Act.

(D  An advertisement placed
where it is likely to attract the
attention of passing motorists or
pedestrians must contain language
that clearly and conspicuously
identifies the person publishing
the advertisement as a real estate
broker or agent. This subsection
does not apply to signs placed on
or _providing directions to real
property listed for sale., rental or
lease with the broker who has
placed the sign. provided the signs

otherwise comply with this section
and the Act.

(m) An advertisement containing
an_offer to rebate a portion of a
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licensee's _commission must
disclose that payment of the
rebate is subject to the consent of
the party the licensee represents
in_the transaction. If payment of
the rebate is contingent upon a
party's use of a selected service
provider, the advertisement also
must contain__a disclosure that
pavment of the rebate is subject to
restrictions.

(n) If an advertisement offers,

recommends or promotes the use
of services of a real estate service
provider other than the licensee
and the licensee expects to receive
compensation if a party uses those
services, the advertisement must
contain a disclosure that the
licensee may receive
compensation from the service

provider.

(0) A licensee may not advertise
information regarding service
providers that ranks such
providers unless the ranking is
based on disclosed objective
criteria.

(p) A licensee may not advertise
that such licensee offers,
sponsors, or_conducts commission
approved courses in conjunction
with an approved school or other
approved organization unless the
licensee is approved by the
Commission to offer such courses.

Agenda Item 9(b)
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Agenda Item 10(a)-(b):

Discussion and possible action to adopt amendments to 22 TAC Subchapter T
regarding Easement or Right of Way Agents as follows:
a. Amend §535.400 regarding Registration of Easement or Right-of-Way
Agents
b. Amend §535.403 regarding Renewal of Registration

SUMMARY

Application forms will no longer be promulgated by the commission, but they
will be approved when substantive changes are made. The amendments to
§535.403 change the renewal fee from $83 to $80 to remove the $3 fee that
registrants are required to pay for TexasOnline fees. Since such fees are
adopted by Department of Information Resources Rules, the fee does not need
to be separately adopted as a fee by the commission.

The reasoned justification for the rules is an enhanced application and renewal
processes for Easement or Right-of-Way Agents.

No comments were received on the rules as proposed.

STAFF RECOMMENDATION
Adopt the amendments as proposed

MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the amendments to Subchapter T regarding Easement or nght-of-\?f/ay'
535.400 regarding Registration of Easement or Right-of-Way Agents; an
535.403 concerning Renewal of Registration without changes in substantially
the form presented at this meeting, with technical, non-substantive corrections

as staff may deem necessary or advisable, for adoption to the Texas Register.



Agenda Item 10 (a)-(b)

8535.400. Registration of

Easement or Right-of-Way

Agents.(a) [Fhe—FexasRealEstate
R I I :

Easement—or—Right-of-Way—Agent
. . . 1

[€)] An individual desiring to be
registered by the commission as an
easement or right-of-way agent must
file an _application onform ERW 1-3
[with] approved by the commission.
If the applicant is a business, the
applicant must file form ERW 2-3. All
applicants must submita__fee of
$80[the—apphecable—fees——set—Fforth

Fexas—Oecupations—code—Chapter
+103—Che—Aet)y]. The commission

will not accept an application which
has been submitted without the
correct filing fees or which has been
submitted in pencil. A person also may
apply for registration by accessing the
commission's  Internet web site,
entering the required information on
the application form and paying the
appropriate fee in accordance with the
instructions provided at the site by the
commission. If the person is an
individual, the person must provide
the commission with the person’'s
photograph and signature prior to
issuance of a registration certificate.
The  person may  provide the
photograph [aene—stgrature] prior to

the submission of an electronic
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application. If the applicant does not
complete the application process as
required by this subsection, the
commission shall terminate the
application.

(D) [€er]After the commission has
accepted an application for filing, the
commission shall process the
application and promptly issue a
certificate of registration, request any
information required to complete the
registration, or advise the applicant
that the application has been
terminated or disapproved, as the case
may be.

) [€H]The commission shall assign
a registration number to each
registrant and shall provide each
registrant with a certificate of
registration. Each registration issued
by the commission is valid until the
last day of the month one year from
the day the registration was issued.
Each registrant shall display the
certificate of registration issued by the
commission in a prominent location in
the registrant's place of business, as
required by the Act, 81101.507. If the
registrant maintains more than one
place of business, the registrant shall
display either the certificate or a copy
of the certificate in each place of
business.

(AD[€)]The commission may
terminate an application with written
notice to the applicant for failure to
submit information or documentation
within 60 days after the commission
makes written request for the
information or documentation.

e)[€eH] The commission may
disapprove an application for
registration with written notice to the
applicant if the applicant has been
convicted of a criminal offense which is
grounds for disapproval of an
application under 8541.1 of this title
(relating to Criminal Offense
Guidelines) or the applicant has
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engaged in conduct prohibited by the
Act. Provided a timely written request
for a hearing is made by the applicant
in accordance with the Act,
81101.364, an applicant whose
application for registration has been
disapproved is entitled to a hearing.
The hearing on the application will be
conducted in accordance with the
provisions of the Act, §1101.364, and
Chapter 533 of this title (relating to
Practice and Procedure).

8535.403Renewal of Registration.
(a) The commission shall establish a
time period for renewal of each
registration, which shall end with the
expiration date of the current
registration. Each registrant has the
responsibility to apply for renewal of a
registration by making proper
application as specified by this section.
Applications must be made on the
current renewal application form
approved by the commission
accompanied by an annual fee of
$80[$83]. Failure to receive a
registration renewal application form
from the commission does not relieve
a registrant of the obligation to obtain
the appropriate form and to apply for
renewal to maintain registration. A
registrant also may renew an
unexpired registration by accessing
the commission’'s Internet web site,
entering the required information on
the renewal application form and
paying the appropriate fee in
accordance with the instructions
provided at the site by the
commission. Failure to provide
information requested by the
commission in connection with a
renewal application is grounds for
disciplinary action under the Act,
81101.653. A registrant who fails
timely to pay a renewal fee must apply
for and receive a new registration in
order to act as an easement or right-
of-way agent.

Agenda Item 10 (a)-(b)

2488-]

[€e>]The commission shall advise
each registrant of the time period for
filing a renewal application and paying
the renewal fee by mailing a renewal
application form to the registrant's last
known permanent mailing address as
shown in the commission's
computerized records at least three
months before expiration of the
current registration. Each registrant
shall furnish a permanent mailing
address to the commission and report
a change in permanent mailing
address within 10 days after the
change occurs. If a registrant fails to
provide a permanent mailing address,
the last known mailing address for the
registrant will be deemed to be the
registrant's permanent mailing
address. The commission shall have no
obligation to so notify a business
entity such as a corporation, limited
liability company or partnership, that
has failed to designate an officer,
manager or partner who meets the
requirements of §1101.502 of the Act.
The commission may not renew a
registration issued to a business entity
unless the entity has designated an
officer, manager or partner who meets
the requirements of the Act.

(c) [€H] An application for renewal
will be deemed to have been timely
filed if it shows a postmark on or
before the expiration date of the
registration. When the last day of the
renewal period falls on a non-business
day, renewal applications also will be
deemed to have been timely filed if
received or postmarked no later than
the first business day following the last
day of the renewal period. "Non-
business" days are Saturday, Sunday
and any other day upon which the
commission offices are closed due to a
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state holiday designated in the General
Appropriations Act or by other law.

(d) [€e)] Renewals by registrants who
are on active duty in the United States
armed forces or who are subject to the
provisions of the Texas Education
Code, 857.491, concerning certain
student loans also will be governed by
8§535.92 of this title (Relating to
Miscellaneous Provisions Concerning
License Renewals).

Agenda Item 10 (a)-(b)
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Agenda Item 11(a):

Discussion and possible action to adopt amendments to 22 TAC Chapter 539
regarding Provisions of the Residential Service Company Act as follows:

a. Amend §539.61 concerning Applications and Licensing

SUMMARY

The amendments revise subsection (a) to add a reference to the TREC website
and add new subsection (c) to provide a deadline for applicants to provide
information to the commission in connection with an application.

There is currently no deadline for responding a request for information.
Creating a time certain for termination of an incomplete application will allow
the Commission to create a records retention period for TREC to maintain the
application and related materials.

The reasoned justification for the amendments is enhanced consumer
protection for purchasers of residential service contracts.

No comments were received on the rule as proposed.

STAFF RECOMMENDATION
Adopt the amendments as proposed
MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the amendments to 22 TAC §539.61 concerning Applications and
Licensing in substantially the form presented at this meeting, with technical,
non-substantive corrections as staft may deem necessary or advisable, for
adoption to the Texas Register.
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8539.61. Application and
Licensing.

(a) The Texas Real Estate
Commission adopts by reference
Application Form RSC 1-2 approved by
the commission. This document is
published by and available from the
Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas, 78711-
2188, www.trec.state.tx.us.

(b) (No change.)

(c) An application for residential
service company license or an
application to approve evidence of
coverage/Zschedule of charges in
section 539.71(2) of this chapter
will be terminated and the
commission_shall take no further
action if the applicant fails to
submit a response within 90 days
after the commission mails a
request to the applicant for
curative action.

Agenda Item 11(a)
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Agenda Item 11(b):

Discussion and possible action to adopt amendments to 22 TAC Chapter 539
regarding Provisions of the Residential Service Company Act as follows:
b. Amend §539.121 concerning Examinations

SUMMARY

The proposed amendments change the examination period from three to five
years. Experience with recent examinations has shown that most, if not all,
licensees are generally in compliance with the commission’s requirements and
that examinations may be conducted less frequently without compromising
consumer protection. In addition, the significant increase in the number of
licensed companies in recent years combined with limited staff and resources
further necessitate extending the time between examinations from 3 years to 5
years.

The reasoned justification for the amendments is enhanced consumer
protection for purchasers of residential service contracts.

No comments were received on the rule as proposed.

STAFF RECOMMENDATION
Adopt the amendments as proposed
MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the amendments to §539.121 concerning FExaminations without
changes, in substantially the form fpresented at this meeting, with_ technical,
non-substantive corrections as staff may deem necessary or advisable, for
adoption to the Texas Register.




Agenda Item 11(b)

8539.121. Examinations. The
commission shall examine the affairs
of each licensed residential service
company as the commission deems
necessary, but no less than once every
[threeffive vyears. A company's
failure to provide access to the
commission to the books and records
of the company is a violation of Texas
Occupations Code, Chapter 1303,
§1303.053, and may subject the
company to the penalties provided in
Chapter 1303.

Agenda Item 11(b)
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Agenda Item 11(c):

Discussion and possible action to adopt amendments to 22 TAC Chapter 539
regarding Provisions of the Residential Service Company Act as follows:

c. New Subchapter P and new §539.150 concerning Complaints

SUMMARY

The proposed amendments establish a complaint procedure for filing
complaints against residential service companies licensed by the commission.
The new rule establishes a deadline in which complaints may be filed with the
commission and established a deadline in which respondents must respond to
requests for information from the commission. The procedure and time
periods are the same as those established by rule for other licensees subject to
the commission’s jurisdiction.

The reasoned justification for the amendments is enhanced consumer
protection for purchasers of residential service contracts.

No comments were received on the rule as proposed.

STAFF RECOMMENDATION
Adopt the amendments as proposed
MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the new Subchapter' P and new §539.150 concerning Complaints
without changes to the proposed text and in substantially the form presented at
this meeting, with technical, non-substantive corrections as staff may deem
necessary or advisable, for adoption to the Texas Register.
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P. Complaints.

New §539.150. Complaints

(a) Complaints regarding
licensed residential service
companies and contracts issued by
those companies shall be in
writing and signed by the person

filing the complaint.

(b) The commission shall not
investigate a complaint submitted

more than four vears after the
date of the transaction that is the

subject of the complaint.

(c) A residential service company
shall provide information or
documents requested by the
commission or a commission
representative in the course of the
investigation of a complaint within
10 working days of receipt of the

request.

Agenda Item 11(c)
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Agenda Item 12:

Discussion and possible action to propose amendments to 22 TAC Chapter
533 regarding Practice and Procedure

SUMMARY

The proposed amendment to §533.1 amends the definition of “last known
mailing address” to “mailing address” to be consistent with other TREC rules.
The proposed amendment to §533.3 clarifies that the Notice of Alleged
Violation required by Occupations Code §1101.703 will be mailed to the
respondent’s mailing address.

STAFF RECOMMENDATION
Approve the amendments for proposal to the Texas Register

MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the amendments to §{533.1, reﬁardmg Definitions; and §533.3, regardm
Filing and Notice, in substantially the form presented at this meeting, wit
technical, non-substantive corrections as staff may deem necessary or advisable,
tfor proposal in the Texas Register.



Agenda Item 12

8533.1. Definitions. The following
words and terms, when used in this
chapter, have the following meanings,
unless the context clearly indicates
otherwise.

(1) - (12) (No Change.)

(13) [kest—krown] Mailing
Address--The [permanent] mailing
address as provided to the commission
by a Licensee and maintained as
required by 22 TAC 535.96 and
535.217 or as provided to the
commission by an [e¥] Applicant or
as shown in the commission's records
for a Respondent who is not a license
holder. The mailing address for a
Respondent that holds an active
salesperson license shall be the
mailing address of the
salesperson’s sponsoring broker
as shown in the commission’s
records.

(14) — (22) (No Change.

8533.3. Filing and Notice

(a) The commission shall provide
notice to all parties in accordance with
the APA 82001.052, Chapters 1101
and 1102, Texas Occupations Code,
and the following:

(1) If, after investigation of a
possible violation and the facts
surrounding that possible violation, the
commission determines that a
violation has occurred, the commission
may issue a written Notice of Alleged
Violation.

(2) The Notice of Alleged
Violation shall be sent to the
Respondent's [tast—rewr] mailing
address by certified or registered mail.

(3) The Notice of Alleged
Violation shall include:

(A) a brief summary of the
alleged violation(s);

Agenda Item 12

(B) a statement of the
amount of the penalty and/or sanction
recommended; and

(C) a statement of the right
of the Respondent to a hearing.

(4) The commission shall base
the recommendation on the factors set
forth in this chapter.

(b) — (d) (No Change.

(e) If a real estate salesperson is a
respondent, the commission also will
notify the salesperson's sponsoring
broker of the hearing. Such notice
need not be provided by certified
or reqgistered mail. If an apprentice
inspector or real estate inspector is a
respondent, the commission also will
notify the sponsoring professional
inspector of the hearing.

() Any document served upon a
party is prima facie evidence of receipt
if it is directed to the party's [tast
freva] mailing address. This
presumption is rebuttable. Failure to
claim properly addressed certified or
registered mail will not support a
finding of nondelivery.
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Agenda Item 13:

Discussion and possible action to propose amendments to 22 TAC §535.217
regarding Contact Information

SUMMARY

The proposed amendment to §535.217 amends the title of the rule to add
“Mailing Address and Other” and deletes the term “permanent” from the rule
to make it consistent with other TREC rules.

STAFF RECOMMENDATION

Approve the amendments for proposal to the Texas Register

MOTION

MOVED, that staff is hereby authorized, on behalf of this Commission, to
submit the amendments to §535.217 regarding Contact Information in
substantially the form presented at this meeting, with technical, non-substantive
corrections as staff may deem necessary or advisable, for proposal in the Texas
Register.
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§535.217 Mailing Address and Other
Contact Information. Each licensee shall
furnish a [permarnent] mailing address,
phone number, and email address to the
commission and shall report all
subsequent changes within 10 days after
a change of any of the listed contact
information. If a licensee fails to update [&
permanent] the mailing address, the last
known mailing address for the licensee
will be deemed to be the licensee's

[permearert] mailing address.

Agenda Item 13
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Agenda Item 14:

Discussion and possible action on 22 TAC §535.148 regarding Receiving an
Undisclosed Commission or Rebate

SUMMARY

The form adopted by reference in §535.148 contained phrase “for services
rovided to buyers and sellers”. This phrase needs to be deleted from the
orm.

STAFF RECOMMENDATION

Approve statf modifications to RSC-1, Disclosure of Relationship with
Residential Service as presented.

MOTION

MOVED, that Commission does hereby approve the modifications to RSC-1,
Disclosure of Relationship with Residential Service as presented by staff and as
previously submitted to Texas Register.



PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC)
DISCLOSURE OF RELATIONSHIP
WITH RESIDENTIAL SERVICE COMPANY

12-01-2010

1)

EQUAL HOUSING
OPPORTUNITY

RESIDENTIAL SERVICE CONTRACTS. A residential service contract is a product under which a
residential service company, for a fee, agrees to repair or replace certain equipment or items in a
property. Co-payments typically apply to most service calls. Residential service companies are licensed
and regulated by the Texas Real Estate Commission. The extent of coverage and the cost of coverage will
vary. Before buying a residential service contract, the buyer should read the contract and consider
comparing it with the extent of coverage and costs from several other residential service companies. You
may obtain a list of the residential service companies licensed in Texas at http://www.trec.state.tx.us as
well as a copy of their respective contracts. YOU MAY CHOOSE ANY COMPANY.

THE PURCHASE OF A RESIDENTIAL SERVICE CONTRACT IS OPTIONAL. The TREC promulgated
residential contract forms contain a paragraph in which the parties may negotiate whether the seller will
reimburse the buyer the cost of a residential service contract. The choice of the residential service
company and extent of coverage lies with the buyer. NEITHER A BROKER/SALESPERSON NOR A
SELLER MAY CONDITION THE SALE OF A PROPERTY ON THE BUYER'S PURCHASE OF A
RESIDENTIAL SERVICE CONTRACT.

U other Broker/Salesperson will receive no DListing Broker/Salesperson will receive no

compensation from a residential service company.

] Other Broker/Salesperson receives compensation
from the following residential service company:

compensation from a residential service company.

] Listing Broker/Salesperson receives compensation
from the following residential service company:

for providing the following services:

for providing the following services:

The compensation is not contingent upon a party to the real estate transaction purchasing a contract or
services from the residential service company.

The compensation is the fee for the services that Listing Broker or Other Broker, either directly or through
an agent, provides to the company. As required by the Real Estate Settlement Procedures Act and HUD
Regulation X, any fees paid to a settlement services provider are limited to the reasonable value of
services actually rendered.

Other Broker’s Name License No. Listing Broker’'s Name License No.

By: By:
The undersigned acknowledges receipt of this notice:

Buyer Seller

Buyer Seller

The form of this addendum has been approved by the Texas Real Estate Commission for use only with similarly approved or promulgated
forms of contracts. Such approval relates to this contract form only. TREC forms are intended for use only by trained real estate licensees. No
representation is made as to the legal validity or adequacy of any provision in any specific transactions. It is not intended for complex
transactions. Texas Real Estate Commission, P.O. Box 12188, Austin, TX 78711-2188, (512) 459-6544 (http://www.trec.state.tx.us) RSC 1.

RSC 1




Agenda Item 15:

Discussion and possible action on legislative housekeeping measures and other
legislative items

SUMMARY
Each of the following bills has a hyperlink to the text of the bill in PDF format.

HB 177 by Jackson — Requires occupational licensing agencies to verify employment
eligibility for employment in the United States of a person applying for or renewing an
occupational license.

Filed 11/8/2010

HB 666 by Villarreal — Requires the Comptroller to conduct a study to examine the
impact that requiring disclosure of the sales price of real property would have on the
property tax system, property tax revenues, and the allocation of property tax burdens
among taxpayers.

Filed 1/14/2011

HB 937 by Harless; SB 379 by Nichols — Repeals the requirement that inspectors have
professional liability (errors and omissions) insurance to obtain or renew a license.
Filed 1/20/2011; filed 1/26/2011

STAFF RECOMMENDATION

MOTION



Agenda Item 16:

Discussion and possible action to approve modifications to Legislative
Appropriations Request

SUMMARY
See attached documentation.

STAFF RECOMMENDATION

Approve the modifications to Legislative Appropriations Request for Fiscal
Years 2012-2013 as presented.

MOTION

MOVED, that Commission does hereby approve the modifications to the
Legislative Appropriations Request for Fiscal Years 2012-2013 as presented
and as previously submitted by staff to the appropriate entities.



Exceptional Items - TREC
Withdrawn January 26, 2011

FY2012-2013 Legislative Appropriations Request

Priority

TREC

Description

FY2012

FY2013

Biennium

Estimated
Fee
Increase
per
Renewal

Professional Staff & Training (6
FTEs)

This item would replace the six employees who
were laid off in FY2010 due to the 5% budget
reduction, but at higher classifications with
professional level skills. Included is a request for
staff training in the amount of $9,500. Positions to
be funded include a Web applications developer, a
Consumer Affairs Specialist, an Education
Curriculum Specialist, a Budget Analyst, a
mediator, and an administrative assistant for
enforcement. For revenue purposes, benefits must
be added to the appropriated amount to determine
the fee increase.

401,280

350,650

751,930

6.80

Versa Software Customization

This item would provide funding for customizations
on the new computer system developed in FY2010.
It is only required if baseline amounts are reduced.
Baseline amounts include capital projected related
funding from the FY2010-11 biennium.
Continuation of that funding would allow
customization as required on the new system.
Should that funding be removed from baseline,
exceptional level funding will be required to make
any changes to the computer program.

47,402

51,712

99,114

0.71

Software Upgrades & Training

Provide budget to purchase Microsoft Office 2010
and Microsoft Sharepoint Standard. Currently,
TREC receives electronic documents from other
state agencies which cannot be opened because
our current software is outdated. Microsoft
Sharepoint Standard would allow key staff
members to share files and to post documents to
the website. Staff training on the software is
included in this request.

51,626

51,626

0.37

Conversion of Historical Files to
Images

Continue conversion of historical files to images.
This item is only required if baseline amounts are
reduced. Baseline amounts include capital project
related funding from the FY2010-11 biennium.
Continuation of that funding would allow completion
of the project to image master files. Should that
funding be removed from baseline, exceptional
level funding will be required to complete the
project.

277,147

55,395

332,542

2.38

Salary Equity

TREC continues to compete with other state
agencies on the basis of salary. Funding for salary
equity would allow TREC to grant salary increases
to bring employees to at least the first quartile
within the pay range for each classification. For
revenue purposes, benefits must be added to the
appropriated amount to determine the fee increase.

147,700

147,700

295,400

2.71

PC Refresh

After the 5% budget reduction in FY2010-11, only
$2,000 annually is included in the PC Refresh
budget. This will only allow for replacements for
broken equipment. Funding of his item will allow
scheduled replacement of obsolete equipment.

20,040

20,040

40,080

0.29

Mandatory Security Test &
Remediation

DIR requires a controlled penetration study
annually. Funding for this would provide for
payment for the test and for subsequent
remediation on issues identified.

16,000

16,000

32,000

0.23

Total TREC

961,195

641,497

1,602,692

13.48




Texas Real Estate Commission & Texas Appraiser Licensing & Certification Board

FY2011 Supplemental Appropriation Request

One-time Costs

Moving Expenses:

Office move 83,834
Relocate or replace mobile shelving 6,752
Disassemble/reinstall modular furniture 6,000
Move copiers 1,125
Total Moving Expenses 97,711
Telephones:
Installation 2,220
Total Telephone Expenses 2,220
Data Equipment:
Rack 500
Power Distribution Units 1,000
Patch panels 500
Switches 5,750
Media converter 150
Watchguard 820 mail/web filter to accommodate broader bandwidth 9,000
Installation of internet service 450
Total Data Equipment 17,350
Furniture/Equipment:
Reception Area furnishings 3,350
Conference Tables (2) 2,840
Conference Room Chairs (36) 9,900
Lateral Files (18) 13,120
Fireproof Files (2) 830
Breakroom - refrigerators, microwaves, ice machine, TV with mounting 5 505
hardware ’
Simplex locks for server room and storage room 1,000
Safe 530
37,095
Grand Total - One-time Moving Costs 154,376
Restoration of FY2011 5% Budget Reduction (partial) & 2.5%
Budget Reduction for Imaging - to Avoid Off-site Storage Costs 312,474
TOTAL REQUEST FOR SUPPLEMENTAL APPROPRIATIONS - FY 2011 466,850




Agenda Item 17;

Discussion and possible action to approve updates to required Legal and Ethics
MCE courses

SUMMARY

The Texas Real Estate Commission (TREC) recently adopted amendments to
eight standard contract forms with a mandatory effective date of March 1,
2011. The amended forms include Form No. 9-8, Unimproved Property
Contract; Form No. 20-9, One to Four Family Residential Contract (Resale);
Form No. 23-10, New Home Contract (Incomplete Construction); Form No.
24-10, New Home Contract (Completed Construction); Form No. 25-7, Farm
and Ranch Contract; Form No. 30-8, Residential Condominium Contract;
Form No. 36-6, Addendum for Property Subject to Mandatory Membership in
a Property Owners Association; and Form No. 40-4, Third Party Financing
Addendum for Credit Approval. In addition, the commission approved Form
OP-M, Non-Realty Items Addendum for voluntary use by licensees.

The Texas Real Estate Commission adopted a series of rule amendments and
new rules under Chapter 535 of Title 22 of the Texas Administrative Code (the
Rules). Along with substantive revisions, the amendments and new rules
reorganize and streamline the chapter into a more logical order. The effective
date of the amendments is January 1, 2011, unless the text of the rule provides
a different effective date.

STAFF RECOMMENDATION

Approve modifications to the required Legal and Ethics MCE course materials
to address the recent amendments to the contract forms and recent
amendments to Chapter 535.

MOTION

MOVED, that Commission does hereby approve the modifications to the
required Legal and Ethics MCE course materials to address the recent
amendments to the contract forms and the recent amendments to Chapter 535
as presented by staff.



The Texas Real Estate Commission (TREC) recently adopted amendments to eight
standard contract forms with a mandatory effective date of March 1, 2011. The amended
forms include Form No. 9-8, Unimproved Property Contract; Form No. 20-9, One to
Four Family Residential Contract (Resale); Form No. 23-10, New Home Contract
(Incomplete Construction); Form No. 24-10, New Home Contract (Completed
Construction); Form No. 25-7, Farm and Ranch Contract; Form No. 30-8, Residential
Condominium Contract; Form No. 36-6, Addendum for Property Subject to Mandatory
Membership in a Property Owners Association; and Form No. 40-4, Third Party
Financing Addendum for Credit Approval. In addition, the commission approved Form
OP-M, Non-Realty Items Addendum for voluntary use by licensees.

The amendments to Form No. 20-9, One to Four Family Residential Contract (Resale)
are as follows: Paragraph 2.B. is revised to include mounts and brackets for televisions
and speakers; the phrase regarding controls in paragraph 2.C. is rewritten and placed at
the end of the list of accessories. Paragraph 4.A.(1) is amended to provide examples of
underwriting examples to include appraisal, insurability, and lender required repairs; the
termination provision under this paragraph is revised. Paragraph 4.A.(2) is revised to
change Financing Approval to Credit approval. The reference to the title of Form No.
40-4 is changed to Third Party Financing Addendum for Credit Approval. The sentence
regarding Seller’s failure to timely provide the existing survey or affidavit in paragraph
6.C.(1) is moved from the end of the paragraph to the middle of the paragraph; the
reference to "affidavit” in paragraph 6.C.(1) is changed to "T-47 Affidavit"; paragraph
6.E.(2) is revised to delete apostrophes to be consistent with statutory provisions;
paragraph 6.E(2) is amended to provide notice that the property may be subject to more
than one property owners associations. Paragraph 7.D.(2) is rewritten to include a blank
line for specific repairs and an admonishment telling parties not to insert general phrases.
A notice is added to the end of paragraph 7 reminding the parties about the buyer’s rights
to conduct inspections, negotiate repairs under a subsequent amendment, or terminate
during the option period, if any. Paragraph 9.B.(3) is rewritten; new subparagraph 5
regarding leases is added to paragraph 9.B. The two sentences at the end of paragraph 10
are underlined. Paragraph 12.A.(2) is restructured. Paragraph 15.B is added to provide
for waiver of buyer's or seller's right to enforce specific performance if the party fails to
file a petition for such and provide notice to the escrow agent within 45 days of the
closing date. Paragraph 18.B. is rewritten for clarity. Addenda are added to and deleted
from paragraph 22. “Option Period” is defined in paragraph 23. Paragraph 24 is
rewritten. The Broker Information page is rewritten and restructured.

The amendments to Form No. 9-8, Unimproved Property Contract, are the same as those
to Form No. 20-9 as described above, except for paragraph 2.

The amendments to Form TREC No. 23-10, New Home Contract (Incomplete
Construction), are the same as those to Form No. 20-9, except for paragraph 2, paragraph
6.C.(1), paragraph 7.B., and paragraph 9.B.(5).

The amendments to Form No. 24-10, New Home Contract (Completed Construction), are
the same as those to No. 20-9, except for paragraph 2, paragraph 6.C.(1), paragraph 7.B.,
and paragraph 9.B.(5).



The amendments to Form TREC No. 25-7, Farm and Ranch Contract, are the same as
those to No. 20-9, except that the last page is not changed. In addition, paragraph 2.F. is
revised to delete “mineral” and “royalty.”

The amendments to Form TREC No. 30-8, Residential Condominium Contract, are the
same as those to Form No. 20-9. In addition, paragraphs 2.B.(2) and 2.C.(2) are amended
by adding a provision regarding Buyer’s cancellation of the contract; subparagraph (3) is
revised and subparagraph (4) is added to paragraph 12.

The amendments to Form No. 36-6, Addendum for Property Subject to Mandatory
Membership in a Property Owners Association are as follows: Subparagraph A.2. is
revised to add a reference to providing an updated resale certificate; new paragraph C. is
added regarding deposits for reserves.

The amendments to Form No. 40-4 Third Party Financing Addendum for Credit
Approval are as follows: The title of the form is changed; the references to “Financing
Approval” are changed to “Credit Approval.” The reference to “Loan Fees” is changed
to “Adjusted Origination Charges” in subparagraphs (1) and (2) of paragraph A, and
paragraphs C and D. The note regarding HUD 92564-CN is deleted.

The Commission approved for voluntary use OP-M, Non-Realty Items Addendum to
convey personal property related to a real estate transaction.



SUMMARY OF AMENDMENTS TO CHAPTER 535

The Texas Real Estate Commission adopted a series of rule amendments and new rules
under Chapter 535 of Title 22 of the Texas Administrative Code (the Rules). Along with
substantive revisions, the amendments and new rules reorganize and streamline the
chapter into a more logical order. The effective date of the amendments is January 1,
2011, unless the text of the rule provides a different effective date.

The following is a list of most of the substantive changes to the rules. The TREC
website, www.trec.state.tx.us, has comprehensive summaries and the text of the
adopted amendments and new rules.

BROKER RESPONSIBILITY

Amendments to 8535.2 clarify a broker’s responsibilities to his or her sponsored
salespersons, the public, and other brokers.

A broker is required to advise a sponsored salesperson of the scope of the
salespersons authorized activities under the act; clarifies that a broker is liable for the
activities of the salesperson if the broker permits a salesperson to engage in
activities beyond the scope originally authorized.

A broker is responsible for any property management activity conducted by
sponsored salespersons and for all advertising done by sponsored salespersons.

The amendments permit a broker to designate in writing another licensee to be
responsible for day-to-day supervision of sponsored salespersons; however, the
broker would continue to have overall responsibility of the salespersons.

The amendments require a broker to maintain business records such as disclosures,
commission agreements, work files, contracts and related addenda, property
management contracts, appraisal related records, and sponsorship agreements for a
period of 4 years.

Brokers will be required to maintain written policies and procedures to ensure that:

[0 Each sponsored salesperson is advised of the scope of the salesperson's
authorized activities subject to the Act and is competent to conduct such
activities;

[0 Each sponsored salesperson maintains their license in active status at all times
while they are engaging in activities subject to the Act;

[0 Any and all compensation paid to a sponsored salesperson for acts or services
subject to the Act is paid by, through, or with the written consent of the
sponsoring broker;

[0 Each sponsored salesperson is provided on a timely basis, prior to the effective
date of the change, notice of any change to the Act, Rules, or commission
promulgated contract forms;

0 In addition to completing statutory minimum continuing education requirements,
each sponsored salesperson receives such additional educational instruction the
broker may deem necessary to obtain and maintain on a current basis
competency in the scope of the sponsored salesperson's practice subject to the
Act;

0 Each sponsored salesperson complies with the commission's advertising rules.



O All trust accounts, including but not limited to property management trust
accounts, and other funds received from consumers are handled by the broker
with appropriate controls; and

0 Records are properly maintained pursuant to records retention requirements in
the rules.

The amendments clarify that the broker responsibility rules are not meant to create
an employer/employee relationship where there is none.

Amendments to 8535.3 regarding Compensation to or Paid by a Salesperson
require that an agreement between a broker and sponsored salesperson regarding
the compensation a salesperson receives or pays to other licensees must be in
writing.

LICENSE REQUIRED/NOT REQUIRED

New 8535.4 regarding License Required is a compilation of existing rules that are put
together into one comprehensive rule that addresses the instances in which a license
is required under the Act.

New 8535.5 regarding License Not Required is a compilation of existing rules that
are put together into one comprehensive rule that addresses the instances in which a
license is not required under the Act.

CORPORATIONS AND LIMITED LIABILITY COMPANIES

Section 535.4 adds a new provision which clarifies that a corporation or limited
liability company owned by a broker or salesperson that receives compensation on
behalf of the licensee must be licensed as a broker under the Act.

Amendments to 8535.53 clarify the requirements for obtaining and maintaining a
broker license for a corporation or limited liability company, and new subsection (c)
provides that if a corporation or limited liability company is dissolved with the
Secretary of State the license becomes null and void.

EDUCATION AND EXPERIENCE

Section 535.54 provides that a bachelor’s degree from an accredited college or
university satisfies all of the “related” education requirements for a salesperson or
broker license. A bachelor’s degree does not satisfy the required “core” courses.

The commission has the authority under §1101.362 of the Act to waive some or all of
the education and experience requirements for someone who has been licensed
within the six years preceding the date the application is filed. Currently, 8535.56, the
commission has waived the education and experience required for a broker license
for a broker who was licensed in the preceding six years (the maximum authorized
under the Act) and otherwise meets the requirements of the section. The new rule
changes the period from six years to four years, so that a person who was licensed
in the preceding four years and otherwise meets the experience requirements of the
section could apply to reinstate an expired broker license. If applying more than 2
years after a license expired, one would need to retake the examination.

The commission will not grant credit to a student who has taken a “core” course with
substantially the same content as one taken within the previous two-year period.

2



SCHOOLS, COURSES & INSTRUCTORS — PRE-LICENSE EDUCATION

The renewal period for accreditation of schools is changed from five years to four
years in 8535.63(b). For purposes of calculating a school's passage rate in
8535.63(b)(3), the commission will use a four year period instead of a five year
period.

A course approval expires four years from the date of approval, and if any school
that offers the same course obtains TREC approval to offer the same course, the
expiration date remains unchanged.

The requirement in existing 8535.64 that examination preparation courses be
submitted to TREC for approval is deleted. No credit is earned for such courses.

Schools are required to provide to students and maintain for commission review
instructor and course evaluations for each course; schools must use, at a minimum
evaluation criteria established by the commission.

A school will be required to maintain records of each student enrolled for a minimum
of four years; and the full class file and student enrollment agreements must be
retained for at least 24 months following completion; records may be retained in an
electronically as long as the records are maintained in a common format that may be
legibly and easily printed.

Section 535.65(d) clarifies that a school may use published objective information
such as pass rates in advertising.

In section 535.67(b), the renewal term for “core” instructor approval is changed from
five to two years.

PROVIDERS, COURSES & INSTRUCTORS - MCE PROVIDERS

In Section 535.71, the renewal term for MCE instructor approval is changed from five
to two years.

Under Section 535.71(z), alternative delivery method courses for required legal credit
must be certified by a distance learning certification center that is acceptable to the
commission.

Subsection (i) of 8535.71 requires a provider to make available to students and
maintain for commission review instructor and course evaluation for each course;
schools must use, at a minimum evaluation criteria established by the commission.

Subsection (k) of 8535.71 requires a provider to maintain the same types of records
and for the same period of time as required of schools accredited under Subchapter
F, regarding core education providers.

VIOLATIONS

8§535.141 is amended to include advertising in the laundry list of activities that a
licensee may not engage in while the person’s license is under suspension; the
commission may automatically suspend a license if the licensee violates certain
types of terms or conditions of an agreed probated revocation or suspension.

Amendments to §8535.146 clarify existing requirements that apply to maintenance of
trust accounts, including that a broker is ultimately responsible for compliance with
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the trust account requirements in the Act and Rules; subsection (h) requires a broker
to notify all parties in writing when a broker makes a disbursement to which all
parties have not expressly agreed to in writing; new subsection (k) clarifies that a
broker may deposit and maintain additional amounts in a trust account to cover bank
service fees.

8535.147(a) clarifies that a licensee may not share a commission with an unlicensed
person except as provided by the Act or Rules; new subsection (b) authorizes an
unlicensed person to share in the income earned by a licensed business entity as
long as the person does not engage in real estate brokerage activity; new subsection
(c) clarifies that a broker or salesperson may not share a commission with an
unlicensed corporation or limited liability company created by a licensee for the
purpose of collecting a commission or fees on behalf of the licensee.

New subsection (c) is added to §535.148 to prohibit a licensee from entering into
contracts with service providers which prohibits a licensee from entering into or
offering similar service on behalf of a competing service provider; new subsection (d)
would prohibit contingent fee arrangements where the licensee accepts a fee that is
contingent upon a party to the real estate transaction purchasing a contract or
services from a specific service provider; new subsection (e) adopts by a reference
RSC-1, Disclosure of Relationship with Residential Service Company which
licensees will be required to use as of March 1, 2011 to disclose compensation for
services provided to or on behalf of a residential service company.

The Commission postponed taking any action on the proposed revisions to 8535.154
concerning advertising. The commission will continue to seek recommendations
from interested parties regarding 8535.154. Similarly, the commission decided not to
take final action to repeal existing 8535.154 until such time that a decision is made
on a provision to replace it.

MISCELLANEOUS LICENSE PROVISIONS

Under 8535.96, licensees would be required to notify the commission of the
licensee’s current email address, if any, and other contact information.

New 535.94((d) clarifies that if a person who has a probationary license renews the
license within the one-year late renewal period, the new license is subject to the
remaining probationary period from the previous probationary license.

Section 535.121 is amended to clarify that a salesperson’s license becomes inactive
if a broker notifies the commission in writing that the broker is terminating
sponsorship of the salesperson.

HOME INSPECTORS

The minimum passing score on the professional inspector examination was changed
from 80% to 75%. (22 TAC 8§535.209)

The maximum percentage of a classroom course that may be completed through
field work was increased from 10 to 50%. (8535.213)

Advertising rules were modified to clarify that text messages and messages through
the internet (such as social networking websites) are “advertisements” if they are
created or caused to be created by an inspector for the purpose of inducing a
member of the public to use the inspector’s services. These types of advertising
must adhere to the usual advertising rules, but websites need only show the license
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number of the inspector(s) placing the advertisements on a single main page (such
as an “about us” page). (8535.221)

Inspection reports must be delivered to the client within three days unless otherwise
agreed to by the client. (8535.223)

Inspection reports must contain the name and license number of each inspector who
participated in performing the inspection, as well as the names of the sponsor of any
participating real estate or apprentice inspector. (8535.223)

Signatures of sponsoring inspectors are no longer required on reports. (88535.223
and 535.224)

Changes were made throughout the rules to reflect a greater emphasis on online
transactions and electronic delivery of notices and license certificates.

Additional changes are coming effective September 1, 2011:

Every real estate inspector and professional inspector (but not apprentices) will be
required to take a 6-hour course in Standards of Practice/Ethics/Legal Update in
order to renew the license. TREC is currently accepting applications for these
courses from providers, and we anticipate that the courses will be available as soon
as this winter or spring. (8535.212)

Applicants seeking to become licensed as real estate inspectors or professional
inspectors will be required to take a specific number of hours in each core subject
matter area (plumbing, electrical, report writing, etc.). See the TREC website for
more details about this requirement. (8535.212)

RESIDENTIAL LOCATORS ADVERTISING

Section 535.300 clarifies that the definition of "advertisement” in §535.154 applies to
rental locators.



Agenda Item 18:

Discussion and possible action regarding TREC Standard Contract Form. No.
20-9

SUMMARY

To be presented at meeting,.

STAFF RECOMMENDATION

MOTION



@ 11-29-2010

EQUAL HOUSING PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC)
ONE TO FOUR FAMILY RESIDENTIAL CONTRACT (RESALE)

NOTICE: Not For Use For Condominium Transactions

1. PARTIES: The parties to this contract are (Seller)
and (Buyer). Seller agrees to sell and
convey to Buyer and Buyer agrees to buy from Seller the Property defined below.

2. PROPERTY:
A. LAND: Lot Block ,
Addition, City of , County of

, Texas, known as

(address/zip code), or as described on attached exhibit.

B. IMPROVEMENTS: The house, garage and all other fixtures and improvements attached to the
above-described real property, including without Ilimitation, the following permanently
installed and built-in items, if any: all equipment and appliances, valances, screens,
shutters, awnings, wall-to-wall carpeting, mirrors, ceiling fans, attic fans, mail boxes,
television antennas and satellite dish system and equipment, mounts and brackets for
televisions and speakers, heating and air-conditioning units, security and fire detection
equipment, wiring, plumbing and lighting fixtures, chandeliers, water softener system, kitchen
equipment, garage door openers, cleaning equipment, shrubbery, landscaping, outdoor
cooking equipment, and all other property owned by Seller and attached to the above
described real property.

C. ACCESSORIES: The following described related accessories, if any: window air conditioning
units, stove, fireplace screens, curtains and rods, blinds, window shades, draperies and rods,
door keys, mailbox keys, above ground pool, swimming pool equipment and maintenance
accessories, artificial fireplace logs, and controls for: (i) satellite dish systems, (ii) garage
doors, (iii) entry gates, and (iv) other improvements and accessories.

D. EXCLUSIONS: The following improvements and accessories will be retained by Seller and
must be removed prior to delivery of possession:

The land, improvements and accessories are collectively referred to as the “Property”.
3. SALES PRICE:

A. Cash portion of Sales Price payable by Buyer at closing.................. $
B. Sum of all financing described below (excluding any loan funding

fee or mortgage iNnsurance Premium). ... ..o e aaeeaaaeens $
C. Sales Price (SUM Of A a@nd B)...ceiiiiiiiiiie i $

4. FINANCING: The portion of Sales Price not payable in cash will be paid as follows: (Check
Ei)pllcable boxes below)
A. THIRD PARTY FINANCING: One or more third party mortgage loans in the total amount of

(excluding any loan funding fee or mortgage insurance premium).

(1) Property Approval: If the Property does not satisfy the lenders' underwriting requirements
for the loan(s) (including, but not limited to appraisal, insurability and lender required
repairs), Buyer may terminate this contract by giving notice to Seller prior to closing and
the earnest money will be refunded to Buyer.

(2) Credit Approval: (Check one box only)

U (a) This contract is subject to Buyer being approved for the financing described in the
attached Third Party Financing Addendum for Credit Approval.

U (b) This contract is not subject to Buyer being approved for financing and does not
involve FHA or VA financing.

U B. ASSUMPTION: The assumption of the unpaid principal balance of one or more promissory
notes described in the attached TREC Loan Assumption Addendum.

U C. SELLER FINANCING: A promissory note from Buyer to Seller of $
secured by vendor's and deed of trust liens, and containing the terms and condltlons
described in the attached TREC Seller Financing Addendum. If an owner policy of title
insurance is furnished, Buyer shall furnish Seller with a mortgagee policy of title insurance.

5. EARNEST MONEY: Upon execution of this contract by all parties, Buyer shall deposit

$ as earnest money with , as escrow agent,
at (address). Buyer shall
deposit additional earnest money of $ with escrow agent within days

Initialed for identification by Buyer and Seller TREC NO. 20-9




Contract Concerning Page 2 of 9 11-29-2010
(Address of Property)

after the effective date of this contract. If Buyer fails to deposit the earnest money as required by
this contract, Buyer will be in default.

6. TITLE POLICY AND SURVEY:

A. TITLE POLICY: Seller shall furnish to Buyer at  Seller's 1 Buyer’s expense an owner policy of
title insurance (Title Policy) issued by
(Title Company) in the amount of the Sales Price, dated at or after closing, insuring Buyer
against loss under the provisions of the Title Policy, subject to the promulgated exclusions
(including existing building and zoning ordinances) and the following exceptions:

(1) Restrictive covenants common to the platted subdivision in which the Property is located.

(2) The standard printed exception for standby fees, taxes and assessments.

(3) Liens created as part of the financing described in Paragraph 4.

(4) Utility easements created by the dedication deed or plat of the subdivision in which the
Property is located.

(5) Reservations or exceptions otherwise permitted by this contract or as may be approved by
Buyer in writing.

(6) The standard printed exception as to marital rights.

(7) The standard printed exception as to waters, tidelands, beaches, streams, and related
matters.

(8) The standard printed exception as to discrepancies, conflicts, shortages in area or boundary
lines, encroachments or protrusions, or overlapping improvements. Buyer, at Buyer’s
expense, may have the exception amended to read, "shortages in area".

B. COMMITMENT: W.ithin 20 days after the Title Company receives a copy of this contract, Seller
shall furnish to Buyer a commitment for title insurance (Commitment) and, at Buyer's expense,
legible copies of restrictive covenants and documents evidencing exceptions in the
Commitment (Exception Documents) other than the standard printed exceptions. Seller
authorizes the Title Company to deliver the Commitment and Exception Documents to Buyer at
Buyer's address shown in Paragraph 21. If the Commitment and Exception Documents are not
delivered to Buyer within the specified time, the time for delivery will be automatically extended
up to 15 days or the Closing Date, whichever is earlier.

C. SURVEY: The survey must be made by a registered professional land surveyor acceptable to
the Title Company and Buyer’s lender(s). (Check one box only)

Q@) within days after the effective date of this contract, Seller shall furnish to Buyer
and Title Company Seller's existing survey of the Property and a Residential Real
Property Affidavit promulgated by the Texas Department of Insurance (T-47 Affidavit).
If Seller fails to furnish the existing survey or affidavit within the time
prescribed, Buyer shall obtain a new survey at Seller's expense no later than 3
days prior to Closing Date. If the existing survey or affidavit is not acceptable to Title
Company or Buyer's lender(s), Buyer shall obtain a new survey at dSeller's
UBuyer's expense no later than 3 days prior to Closing Date.

U() within days after the effective date of this contract, Buyer shall obtain a new
survey at Buyer's expense. Buyer is deemed to receive the survey on the date of actual
receipt or the date specified in this paragraph, whichever is earlier.

U(3) within days after the effective date of this contract, Seller, at Seller's expense
shall furnish a new survey to Buyer.

D. OBJECTIONS: Buyer may object in writing to defects, exceptions, or encumbrances to title:
disclosed on the survey other than items 6A(1) through (7) above; disclosed in the
Commitment other than items 6A(1) through (8) above; or which prohibit the following use or
activity:

Buyer must object the earlier of (i) the Closing Date or (ii) days after Buyer

receives the Commitment, Exception Documents, and the survey. Buyer’s failure to object

within the time allowed will constitute a waiver of Buyer’s right to object; except that the

requirements in Schedule C of the Commitment are not waived. Provided Seller is not obligated

to incur any expense, Seller shall cure the timely objections of Buyer or any third party lender

within 15 days after Seller receives the objections and the Closing Date will be extended as

necessary. If objections are not cured within such 15 day period, this contract will terminate

and the earnest money will be refunded to Buyer unless Buyer waives the objections.

E. TITLE NOTICES:

(1) ABSTRACT OR TITLE POLICY: Broker advises Buyer to have an abstract of title covering the
Property examined by an attorney of Buyer’s selection, or Buyer should be furnished with
or obtain a Title Policy. If a Title Policy is furnished, the Commitment should be promptly
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reviewed by an attorney of Buyer’s choice due to the time limitations on Buyer’s right to
object.

(2) PROPERTY OWNERS ASSOCIATION(S) MANDATORY MEMBERSHIP: The Property Uis
Uis not subject to mandatory membership in a property owners association(s). If the
Property is subject to mandatory membership in a property owners association(s), Seller
notifies Buyer under 85.012, Texas Property Code, that, as a purchaser of property
in the residential community identified in Paragraph 2A in which the Property is located,
you are obligated to be a member of the property owners association(s). Restrictive
covenants governing the use and occupancy of the Property and a dedicatory instrument
governing the establishment, maintenance, and operation of this residential community
have been or will be recorded in the Real Property Records of the county in which the
Property is located. Copies of the restrictive covenants and dedicatory instrument may be
obtained from the county clerk. You are obligated to pay assessments to the property
owners association(s). The amount of the assessments is subject to change. Your failure
to pay the assessments could result in a lien on and the foreclosure of the Property. If
Buyer is concerned about these matters, the TREC promulgated Addendum for
Property Subject to Mandatory Membership in a Property Owners Association
should be used for each association.

(3) STATUTORY TAX DISTRICTS: If the Property is situated in a utility or other statutorily
created district providing water, sewer, drainage, or flood control facilities and services,
Chapter 49, Texas Water Code, requires Seller to deliver and Buyer to sign the statutory
notice relating to the tax rate, bonded indebtedness, or standby fee of the district prior to
final execution of this contract.

(4) TIDE WATERS: If the Property abuts the tidally influenced waters of the state, §33.135,
Texas Natural Resources Code, requires a notice regarding coastal area property to be
included in the contract. An addendum containing the notice promulgated by TREC or
required by the parties must be used.

(5) ANNEXATION: If the Property is located outside the limits of a municipality, Seller notifies
Buyer under 85.011, Texas Property Code, that the Property may now or later be
included in the extraterritorial jurisdiction of a municipality and may now or later be
subject to annexation by the municipality. Each municipality maintains a map that depicts
its boundaries and extraterritorial jurisdiction. To determine if the Property is located
within a municipality’s extraterritorial jurisdiction or is likely to be located within a
municipality’s extraterritorial jurisdiction, contact all municipalities located in the general
proximity of the Property for further information.

(6) PROPERTY LOCATED IN A CERTIFICATED SERVICE AREA OF A UTILITY SERVICE
PROVIDER: Notice required by 813.257, Water Code: The real property, described in
Paragraph 2, that you are about to purchase may be located in a certificated water or
sewer service area, which is authorized by law to provide water or sewer service to the
properties in the certificated area. If your property is located in a certificated area there
may be special costs or charges that you will be required to pay before you can receive
water or sewer service. There may be a period required to construct lines or other
facilities necessary to provide water or sewer service to your property. You are advised to
determine if the property is in a certificated area and contact the utility service provider
to determine the cost that you will be required to pay and the period, if any, that is
required to provide water or sewer service to your property. The undersigned Buyer
hereby acknowledges receipt of the foregoing notice at or before the execution of a
binding contract for the purchase of the real property described in Paragraph 2 or at
closing of purchase of the real property.

(7) PUBLIC IMPROVEMENT DISTRICTS: If the Property is in a public improvement district,
85.014, Property Code, requires Seller to notify Buyer as follows: As a purchaser of this
parcel of real property you are obligated to pay an assessment to a municipality or
county for an improvement project undertaken by a public improvement district under
Chapter 372, Local Government Code. The assessment may be due annually or in
periodic installments. More information concerning the amount of the assessment and the
due dates of that assessment may be obtained from the municipality or county levying
the assessment. The amount of the assessments is subject to change. Your failure to pay
the assessments could result in a lien on and the foreclosure of your property.

7. PROPERTY CONDITION:

A. ACCESS, INSPECTIONS AND UTILITIES: Seller shall permit Buyer and Buyer’s agents access
to the Property at reasonable times. Buyer may have the Property inspected by inspectors
selected by Buyer and licensed by TREC or otherwise permitted by law to make inspections.
Seller at Seller's expense shall turn on existing utilities for inspections.
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B. SELLER'S DISCLOSURE NOTICE PURSUANT TO 85.008, TEXAS PROPERTY CODE (Notice):
Check one box only)
(1) Buyer has received the Notice.

U (2) Buyer has not received the Notice. Within days after the effective date of this
contract, Seller shall deliver the Notice to Buyer. If Buyer does not receive the Notice,
Buyer may terminate this contract at any time prior to the closing and the earnest
money will be refunded to Buyer. If Seller delivers the Notice, Buyer may terminate
this contract for any reason within 7 days after Buyer receives the Notice or prior to
the closing, whichever first occurs, and the earnest money will be refunded to Buyer.

U (3)The Seller is not required to furnish the notice under the Texas Property Code.

C. SELLER’S DISCLOSURE OF LEAD-BASED PAINT AND LEAD-BASED PAINT HAZARDS is
required by Federal law for a residential dwelling constructed prior to 1978.

D. ACCEPTANCE OF PROPERTY CONDITION: (Check one box only)

U (1) Buyer accepts the Property in its present condition.
U (2) Buyer accepts the Property in its present condition provided Seller, at Seller’s
expense, shall complete the following specific repairs and treatments:

.(Do not insert

general phrases, such as “subject to inspections” that do not identify specific repairs.)
NOTICE TO BUYER AND SELLER: Buyer’'s agreement to accept the Property in its present
condition under Paragraph 7D(1) or (2) does not preclude Buyer from inspecting the Property
under Paragraph 7A, from negotiating repairs or treatments in a subsequent amendment, or
from terminating this contract during the Option Period, if any.

E. LENDER REQUIRED REPAIRS AND TREATMENTS: Unless otherwise agreed in writing, neither
party is obligated to pay for lender required repairs, which includes treatment for wood
destroying insects. If the parties do not agree to pay for the lender required repairs or
treatments, this contract will terminate and the earnest money will be refunded to Buyer. If
the cost of lender required repairs and treatments exceeds 5% of the Sales Price, Buyer may
terminate this contract and the earnest money will be refunded to Buyer.

F. COMPLETION OF REPAIRS AND TREATMENTS: Unless otherwise agreed in writing, Seller
shall complete all agreed repairs and treatments prior to the Closing Date. All required
permits must be obtained, and repairs and treatments must be performed by persons who
are licensed or otherwise authorized by law to provide such repairs or treatments. At Buyer’s
election, any transferable warranties received by Seller with respect to the repairs and
treatments will be transferred to Buyer at Buyer’'s expense. If Seller fails to complete any
agreed repairs and treatments prior to the Closing Date, Buyer may do so and receive
reimbursement from Seller at closing. The Closing Date will be extended up to 15 days, if
necessary, to complete repairs and treatments.

G. ENVIRONMENTAL MATTERS: Buyer is advised that the presence of wetlands, toxic
substances, including asbestos and wastes or other environmental hazards, or the presence
of a threatened or endangered species or its habitat may affect Buyer’s intended use of the
Property. If Buyer is concerned about these matters, an addendum promulgated by TREC or
required by the parties should be used.

H. RESIDENTIAL SERVICE CONTRACTS: Buyer may purchase a residential service contract from
a residential service company licensed by TREC. If Buyer purchases a residential service
contract, Seller shall reimburse Buyer at closing for the cost of the residential service
contract in an amount not exceeding $ . Buyer should review any
residential service contract for the scope of coverage, exclusions and limitations. The
purchase of a residential service contract is optional. Similar coverage may be
purchased from various companies authorized to do business in Texas.

8. BROKERS' FEES: All obligations of the parties for payment of brokers’ fees are contained in
separate written agreements.

9. CLOSING:

A. The closing of the sale will be on or before , 20 , or within 7
days after objections made under Paragraph 6D have been cured or waived, whichever date
is later (Closing Date). If either party fails to close the sale by the Closing Date, the non-
defaulting party may exercise the remedies contained in Paragraph 15.

B. At closing:

(1) Seller shall execute and deliver a general warranty deed conveying title to the Property
to Buyer and showing no additional exceptions to those permitted in Paragraph 6 and
furnish tax statements or certificates showing no delinquent taxes on the Property.

(2) Buyer shall pay the Sales Price in good funds acceptable to the escrow agent.
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(3) Seller and Buyer shall execute and deliver any notices, statements, certificates,
affidavits, releases, loan documents and other documents reasonably required for the
closing of the sale and the issuance of the Title Policy.

(4) There will be no liens, assessments, or security interests against the Property which will
not be satisfied out of the sales proceeds unless securing the payment of any loans
assumed by Buyer and assumed loans will not be in default.

(5) If the Property is subject to a lease, Seller shall (i) deliver to Buyer the lease(s) and the
move-in condition form signed by the tenant, if any, and (ii) transfer security deposits
(as defined under 892.102, Property Code), if any, to Buyer. In such an event, Buyer
shall deliver to the tenant a signed statement acknowledging that the Buyer has received
the security deposit and is responsible for the return of the security deposit, and
specifying the exact dollar amount of the security deposit.

10. POSSESSION: Seller shall deliver to Buyer possession of the Property in its present or
required condition, ordinary wear and tear excepted: Wupon closing and funding Waccording
to a temporary residential lease form promulgated by TREC or other written lease required by
the parties. Any possession by Buyer prior to closing or by Seller after closing which is not
authorized by a written lease will establish a tenancy at sufferance relationship between the
parties. Consult your insurance agent prior to change of ownership and possession
because insurance coverage may be limited or terminated. The absence of a written
lease or appropriate insurance coverage may expose the parties to economic loss.

11. SPECIAL PROVISIONS: (Insert only factual statements and business details applicable to
the sale. TREC rules prohibit licensees from adding factual statements or business details
for which a contract addendum, lease or other form has been promulgated by TREC for
mandatory use.)

12. SETTLEMENT AND OTHER EXPENSES:
A. The following expenses must be paid at or prior to closing:

(1) Expenses payable by Seller (Seller's Expenses):

(a) Releases of existing liens, including prepayment penalties and recording fees; release
of Seller’s loan liability; tax statements or certificates; preparation of deed; one-half
of escrow fee; and other expenses payable by Seller under this contract.

(b) Seller shall also pay an amount not to exceed $ to be applied in the
following order: Buyer’s Expenses which Buyer is prohibited from paying by FHA, VA,
Texas Veterans Land Board or other governmental loan programs, and then to other
Buyer’s Expenses as allowed by the lender.

(2) Expenses payable by Buyer (Buyer's Expenses): Appraisal fees; loan application fees;
adjusted origination charges; credit reports; preparation of loan documents; interest on
the notes from date of disbursement to one month prior to dates of first
monthly payments; recording fees; copies of easements and restrictions; loan title policy
with endorsements required by lender; loan-related inspection fees; photos;
amortization schedules; one-half of escrow fee; all prepaid items, including required
premiums for flood and hazard insurance, reserve deposits for insurance, ad valorem
taxes and special governmental assessments; final compliance inspection; courier fee;
repair inspection; underwriting fee; wire transfer fee; expenses incident to any loan;
Private Mortgage Insurance Premium (PMI), VA Loan Funding Fee, or FHA Mortgage
Insurance Premium (MIP) as required by the lender; and other expenses payable by
Buyer under this contract.
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B. If any expense exceeds an amount expressly stated in this contract for such expense to be
paid by a party, that party may terminate this contract unless the other party agrees to pay
such excess. Buyer may not pay charges and fees expressly prohibited by FHA, VA, Texas
Veterans Land Board or other governmental loan program regulations.

13. PRORATIONS: Taxes for the current year, interest, maintenance fees, assessments, dues and
rents will be prorated through the Closing Date. The tax proration may be calculated taking into
consideration any change in exemptions that will affect the current year's taxes. If taxes for the
current year vary from the amount prorated at closing, the parties shall adjust the prorations
when tax statements for the current year are available. If taxes are not paid at or prior to
closing, Buyer shall pay taxes for the current year.

14. CASUALTY LOSS: If any part of the Property is damaged or destroyed by fire or other casualty
after the effective date of this contract, Seller shall restore the Property to its previous condition
as soon as reasonably possible, but in any event by the Closing Date. If Seller fails to do so due
to factors beyond Seller’s control, Buyer may (a) terminate this contract and the earnest money
will be refunded to Buyer (b) extend the time for performance up to 15 days and the Closing
Date will be extended as necessary or (c) accept the Property in its damaged condition with an
assignment of insurance proceeds and receive credit from Seller at closing in the amount of the
deductible under the insurance policy. Seller’s obligations under this paragraph are independent
of any other obligations of Seller under this contract.

15.DEFAULT:

A. If Buyer fails to comply with this contract, Buyer will be in default, and Seller may (a) enforce
specific performance, seek such other relief as may be provided by law, or both, or (b)
terminate this contract and receive the earnest money as liquidated damages, thereby
releasing both parties from this contract. If, due to factors beyond Seller’'s control, Seller fails
within the time allowed to make any non-casualty repairs or deliver the Commitment, or
survey, if required of Seller, Buyer may (a) extend the time for performance up to 15 days and
the Closing Date will be extended as necessary or (b) terminate this contract as the sole
remedy and receive the earnest money. If Seller fails to comply with this contract for any
other reason, Seller will be in default and Buyer may (a) enforce specific performance, seek
such other relief as may be provided by law, or both, or (b) terminate this contract and receive
the earnest money, thereby releasing both parties from this contract.

B. Seller automatically waives Seller’s right to enforce specific performance if Seller fails to file a
petition for specific performance within 45 days after the Closing Date as specified in
Paragraph 9 or as extended in a written amendment in escrow agent’s possession. Buyer
automatically waives Buyer’s right to enforce specific performance if Buyer fails to file a
petition for specific performance within 45 days after the Closing Date as specified in
Paragraph 9 or as extended in a written amendment in escrow agent’s possession. The party
filing the petition for specific performance must send a copy of the petition to escrow agent at
the time the petition is filed.

16. MEDIATION: It is the policy of the State of Texas to encourage resolution of disputes through
alternative dispute resolution procedures such as mediation. Any dispute between Seller and
Buyer related to this contract which is not resolved through informal discussion dwill dwill not
be submitted to a mutually acceptable mediation service or provider. The parties to the
mediation shall bear the mediation costs equally. This paragraph does not preclude a party from
seeking equitable relief from a court of competent jurisdiction.

17. ATTORNEY'S FEES: A Buyer, Seller, Listing Broker, Other Broker, or escrow agent who prevails
in any legal proceeding related to this contract is entitled to recover reasonable attorney’s fees
and all costs of such proceeding.

18. ESCROW:

A. ESCROW: The escrow agent is not (i) a party to this contract and does not have liability for
the performance or nonperformance of any party to this contract, (ii) liable for interest on the
earnest money and (iii) liable for the loss of any earnest money caused by the failure of any
financial institution in which the earnest money has been deposited unless the financial
institution is acting as escrow agent.

B. EXPENSES: At closing, the earnest money must be applied first to any cash down payment,
then to Buyer's Expenses and any excess refunded to Buyer. If no closing occurs, escrow
agent may: (i) require a written release of liability of the escrow agent from all parties, (ii)
require payment of unpaid expenses incurred on behalf of a party, and (iii) only deduct from
the earnest money the amount of unpaid expenses incurred on behalf of the party receiving
the earnest money.

C. DEMAND: Upon termination of this contract, either party or the escrow agent may send a
release of earnest money to each party and the parties shall execute counterparts of the
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release and deliver same to the escrow agent. If either party fails to execute the release,
either party may make a written demand to the escrow agent for the earnest money. If only
one party makes written demand for the earnest money, escrow agent shall promptly
provide a copy of the demand to the other party. If escrow agent does not receive written
objection to the demand from the other party within 15 days, escrow agent may disburse
the earnest money to the party making demand reduced by the amount of unpaid expenses
incurred on behalf of the party receiving the earnest money and escrow agent may pay the
same to the creditors. If escrow agent complies with the provisions of this paragraph, each
party hereby releases escrow agent from all adverse claims related to the disbursal of the
earnest money.

D. DAMAGES: Any party who wrongfully fails or refuses to sign a release acceptable to the
escrow agent within 7 days of receipt of the request will be liable to the other party for
liguidated damages in an amount equal to the sum of: (i) three times the amount of the
earnest money; (ii) the earnest money; (iii) reasonable attorney's fees; and (iv) all costs of
suit.

E. NOTICES: Escrow agent's notices will be effective when sent in compliance with Paragraph
21. Notice of objection to the demand will be deemed effective upon receipt by escrow
agent.

19. REPRESENTATIONS: All covenants, representations and warranties in this contract survive
closing. If any representation of Seller in this contract is untrue on the Closing Date, Seller will
be in default. Unless expressly prohibited by written agreement, Seller may continue to show
the Property and receive, negotiate and accept back up offers.

20. FEDERAL TAX REQUIREMENTS: If Seller is a "foreign person,” as defined by applicable law,
or if Seller fails to deliver an affidavit to Buyer that Seller is not a "foreign person,” then Buyer
shall withhold from the sales proceeds an amount sufficient to comply with applicable tax law
and deliver the same to the Internal Revenue Service together with appropriate tax forms.
Internal Revenue Service regulations require filing written reports if currency in excess of
specified amounts is received in the transaction.

21. NOTICES: All notices from one party to the other must be in writing and are effective when
mailed to, hand-delivered at, or transmitted by facsimile or electronic transmission as follows:

To Buyer at: To Seller at:
Telephone: ( ) Telephone: ( )
Facsimile: ( ) Facsimile: ( )
E-mail: E-mail:
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22.AGREEMENT OF PARTIES: This contract contains the entire agreement of the parties and
cannot be changed except by their written agreement. Addenda which are a part of this contract
are (Check all applicable boxes):

@ Third Party Financing Addendum for Credit O Addendum for "Back-Up" Contract
Approval

@ Seller Financing Addendum O Addendum for Coastal Area Property

O Addendum for Property Subject to Q Environmental Assessment, Threatened
Mandatory Membership in a Property or Endangered Species and Wetlands

Owners Association Addendum

Buyer’'s Temporary Residential Lease Seller’s Temporary Residential Lease

Loan Assumption Addendum Short Sale Addendum

Addendum for Sale of Other Property
by Buyer

Addendum for Property Located Seaward
of the Gulf Intracoastal Waterway

U OO0 o
o OO0 0

Addendum for Reservation of Oil, Gas Addendum for Seller's Disclosure of

and Other Minerals Information on Lead-based Paint and
Lead-based Paint Hazards as Required by
Federal Law

Q oOther (list):

23. TERMINATION OPTION: For nominal consideration, the receipt of which is hereby acknowledged

by Seller, and Buyer's agreement to pay Seller $ (Option Fee) within 2 days after
the effective date of this contract, Seller grants Buyer the unrestricted right to terminate this
contract by giving notice of termination to Seller within days after the effective date of

this contract (Option Period). If no dollar amount is stated as the Option Fee or if Buyer fails to
pay the Option Fee to Seller within the time prescribed, this paragraph will not be a part of this
contract and Buyer shall not have the unrestricted right to terminate this contract. If Buyer gives
notice of termination within the time prescribed, the Option Fee will_not be refunded; however,
any earnest money will be refunded to Buyer. The Option Fee Wwill will not be credited to the
Sales Price at closing. Time is of the essence for this paragraph and strict compliance with
the time for performance is required.

24.CONSULT AN ATTORNEY: TREC rules prohibit real estate licensees from giving legal advice.
READ THIS CONTRACT CAREFULLY. If you do not understand the effect of this contract, consult an
attorney BEFORE signing.

Buyer's Seller's
Attorney is: Attorney is:
Telephone: ( ) Telephone: ( )
Facsimile: ( ) Facsimile: ( )
E-mail: E-mail:
EXECUTED the day of , 20 (EFFECTIVE DATE).

(BROKER: FILL IN THE DATE OF FINAL ACCEPTANCE.)

Buyer Seller

Buyer Seller

The form of this contract has been approved by the Texas Real Estate Commission. TREC forms are intended for use only by trained real
estate licensees. No representation is made as to the legal validity or adequacy of any provision in any specific transactions. It is not
intended for complex transactions. Texas Real Estate Commission, P.O. Box 12188, Austin, TX 78711-2188, (512) 459-6544 (http://
www.trec.state.tx.us) TREC NO. 20-9. This form replaces TREC NO. 20-8.
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BROKER INFORMATION

Other Broker Firm License No. Listing Broker Firm License No.
represents D Buyer only as Buyer’s agent represents D Seller and Buyer as an intermediary
D Seller as Listing Broker’s subagent D Seller only as Seller’s agent
Licensed Supervisor of Associate Telephone Licensed Supervisor of Associate Telephone
Associate Telephone Listing Associate Telephone
Other Broker's Address Facsimile Listing Broker’s Office Address Facsimile
City State Zip City State Zip
Associate Email Address Listing Associate’s Email Address
Selling Associate Telephone
Selling Associate’s Office Address Facsimile
City State Zip

Selling Associate’s Email Address

Listing Broker has agreed to pay Other Broker of the total sales price when the Listing Broker’s
fee is received. Escrow agent is authorized and directed to pay other Broker from Listing Broker’s fee at closing.

OPTION FEE RECEIPT

Receipt of $ (Option Fee) in the form of is acknowledged.

Seller or Listing Broker Date

CONTRACT AND EARNEST MONEY RECEIPT

Receipt of Ucontract and d$ Earnest Money in the form of
is acknowledged.
Escrow Agent: Date:
By:
Email Address
Telephone ( )
Address
Facsimile: ( )
City State Zip

TREC NO. 20-9



Agenda Item 19

Discussion and possible action to approve proposed 2.5% budget reduction

SUMMARY
See attached.

STAFF RECOMMENDATION

Approve plan to reduce the budget by 2.5% of the general revenue and
general revenue-dedicated appropriations for FY 2011 as presented.

MOTION

MOVED, that the Commission does hereby approve the plan as presented and
previously submitted by staff to the appropriate entities to reduce the budget
by 2.5% of the general revenue and general revenue-dedicated appropriations
for FY 2011 pursuant to the request from Texas Leadership dated December 0,
2010.



STATE OF TEXAS

Davip DEWHURST Rick PERRY Jok StrAUS
LiEUTENANT GOVERNOR GOVERNOR SPEAKER OF THE HoOuse
P.O. Box 12068 P.O. Box 12428 P.O. Box 2910
AusTiN, Texas 78711-2068 AusTin, Texas 78711-2428 AusTin, Texas 78768-2910
(512) 463-0001 (512) 463-2000 (512) 463-3000

December 6, 2010

TO:  State Agency Board/Commission Chairs

State Agency Heads/Executive Directors

Appellate Court Chief Justices

Chancellors, Presidents and Directors of Institutions of Higher Education
Legislative Agency Heads

Thank you for the thoughtful plans you submitted in response to our January 15, 2010, request to
identify savings totaling 5 percent of your general-revenue-related appropriations for the 2010-2011
biennium. Since that time, sales tax receipts have improved; however, overall state revenue receipts for
fiscal year 2010 came in $2 billion below estimate. The sales tax has performed well in the first two
months of fiscal year 2011 (more than 6 percent growth compared to 2010), but we still anticipate
insufficient revenue to cover general revenue spending needs in the current biennium.

As we prepare for the upcoming legislative session, we respectfully ask that you identify additional
strategies to slow spending in fiscal year 2011. While there is no need to update the plans you submitted
in response to our previous request, we ask that you plan on additional savings equal to 2.5 percent of
your original general revenue and general-revenue-dedicated appropriations for fiscal year 2011. While
the same program exemptions identified in our January 2010 letter can be used to calculate your 2.5
percent target, we ask that you take a broad view across all programs and services to find savings
opportunities. These and other savings you have identified for the current fiscal year will be realized
through action the 82" Texas Legislature takes in adopting a supplemental appropriations bill for fiscal
year 2011.

Reduced spending in the current fiscal year puts state government in a better position to prepare for the
budget reductions that will be necessary to balance the budget for the 20122013 biennium. And every
dollar we save in fiscal year 2011 will alleviate the level of reductions necessary for the upcoming
biennium.

The Texas economy remains strong and will rebound from the current difficult conditions. We
appreciate your help now and during the legislative session to balance the budget while keeping state
government effective and efficient.

Sincerely,

[CK P o

Rick David Dewhurst Joe Straus
Governor Lieutenant Governor Speaker of the House



Texas Real Estate Commission & Texas Appraiser Licensing & Certification Board (#329)

FY 2011 Proposed 2.5% GR/GR Dedicated Reduction

1/26/2011
FY2011
TREC TALCB Total
Basis of Reduction
General Revenue per GAA 7,293,001 838,233 8,131,234
TX Online (22,000) 22,000 0
GR Dedicated 0 120,000 120,000
Less Master Lease Purchase Payments (14,700) (14,700)
Total GR & GR Dedicated 7,256,301 980,233 8,236,534
x 2.5% = GR/GRD Reduction 181,408 24,506 205,914
Proposed Reductions:
1. Postage Savings from using Electronic Mail 19,797 0 19,797
2. Contingency Reserve for Move 142,376 12,000 154,376
3. Imaging Project 19,235 12,506 31,741
Total Proposed Savings 181,408 24,506 205,914
205,914
TREC Percentage of Appropriation TREC
TREC Percentage of Appr Funds
TALCB Percentage of Appropriation TALCB
TALCB Percentage of Appr Funds
Amount Over/(Under) Needed 0 0 " 0




Agenda Item 20:

Discussion and possible action to approve updated policy for prioritization of
complaint cases filed with the Standards and Enforcement Services Division.

SUMMARY
See attached

STAFF RECOMMENDATION

Approve modifications to TREC Policy for Prioritization of Complaint Cases
Filed with the Standards and Enforcement Services Division as presented.

MOTION

MOVED, that Commission does hereby approve the modifications to the
TREC Policy for Prioritization of Complaint Cases Filed with the Standards
and Enforcement Services Division as presented by staff.
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REAL ESTATE COMMISSION

APPRAISER LICENSING & CERTIFICATION BOARD

TO: Commission Members
FROM: Kerri Galvin, Director, Standards & Enforcement Services
DATE: February 14, 2011

RE: Policy regarding the prioritization of investigations of consumer complaints

In compliance with Section 81101.204(h), Texas Occupations Code, the
Standards & Enforcement Services (SES) Division is directed to prioritize the
investigation of consumer complaints utilizing the following criteria: “Level 1,"
the highest investigative priority, typically involves fraud, or misrepresentation
which SES Staff determines involves loss of money or property of $10,000 or
more, personal safety issues, and unlicensed activity. “Level 2," medium
priority, involves fraud or misrepresentation which SES Staff determines
involves loss of money or property less than $10,000, or negligence. “Level 3,”
lowest priority, involves technical violations. Within each priority level, the
investigation will be initiated based on the date the complaint was received.

The content of each section of the Act is paraphrased for convenience.

Degree of potential harm to a consumer: Prioritize as Level 1, 2 or 3. If the
license holder named in the complaint is currently not actively engaged in
real estate brokerage activity (e.g. expired more than 1 year, suspended or
inactive) then the priority level is lowered one level.

Potential for immediate harm to a consumer: Prioritize as Level 1, 2 or 3.
I. Overall severity of the allegations: Prioritize on the basis of the statutory or
rule violations:
a. The following violations will be considered Level 1:
i. 81101.351(a), unlicensed activity (all);
ii. 81101.652(a)(3), misrepresentation, dishonesty or fraud ($10K or
more);
iii. 81101.652(a)(9), failing to notify commission of final conviction
information (all);
iv. 881101.652(b)(2)-(6) ($10K or more),
(b)(2)-dishonest conduct, bad faith or untrustworthiness;
(b)(3)-misrepresentation concerning a significant defect;
(b)(4)-failing to disclose a defect known to the license holder;
(b)(5)-false promise to influence party to enter into an agreement;
(b)(6)-pursuing a continued and flagrant course of
misrepresentation through an agent, advertising or otherwise;

v. 81101.652(b)(9), failing within a reasonable time to return
money($10K or more);
vi. 81101.652(b)(13), undisclosed commission, rebate or direct

profit($10K or more);

P.O. Box 12188 Austin, Texas 78711-2188 @ 1101 Camino La Costa Austin, Texas 78752

512-459-6544 @ www.trec.state.tx.us ® 512-459-2232 e www.talcb.state.tx.us
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vii. (b)(15)-sells property by means of a deceptive practice($10K or more);
viii. 881101.652(b)(19)-(21),
(b)(19)-offers property without the knowledge and consent of the owner($10K or more);
(b)(20)-offers property on terms not authorized by owner($10K or more);
iX. 81101.652(b)(32), discrimination(all);
X. 881102.101-.103, inspection activity by unlicensed person; or
Xi. mortgage fraud (all).
The following violations will be considered Level 2:
i. 81101.557(b), instruct another broker to violate 81101.652(b)(22), must inform principal of
material information received, answer questions and present offers;
ii. 81101.558(b), disclosure of representation;
iii. 81101.559(a), acting as an intermediary;
iv. 81101.652(a)(3), misrepresentation, dishonesty or fraud (less than $10K);
V. 81101.652(a)(7), failing to surrender documents;
vi. 81101.652(b)(1), acting negligently or incompetently;
vii. 881101.652(b)(2)-(6) (less than $10K),
viii. 881101.652(b)(7)-(8),
(b)(7)-failing to make clear who licensee represents;
(b)(8)-receives compensation from more than one party without full knowledge and consent
of both parties;
ix. 81101.652(b)(9), failing within a reasonable time to return money(less than $10K);
X.  881101.652(b)(10)-(12),
(b)(10)-commingling money;
(b)(11)-pays a commission or fee to unlicensed person;
(b)(12)-no definite contract termination date;
Xi. 81101.652(b)(13), undisclosed commission, rebate or direct profit($10K or less);
xii. 81101.652(b)(14)-(18),
(b)(14)-offers property by lottery;
(b)(15)- solicits, sells, or offers for sale real property by means of a deceptive practice (less
than $10K);
(b)(17)-guarantees future profits;
(b)(18)- places a sign on real property offering the real property for sale or lease without
obtaining the written consent of the owner of the real property or the owner's authorized
agent;
xiii. 81101.652(b)(20)-(22)
(b)(20)- offers to sell or lease real property on terms other than those authorized by the
owner of the real property or the owner's authorized agent(less than $10K);
(b)(21)-induces a party to break a contract;
(b)(22), violates exclusive agency;
xiv. 881101.652(b)(24)-(25),
(b)(24)-falsifying invoice statement;
(b)(25)-publishes threat of legal action;
xv. §81101.652(b)(26)-(28),
(b)(26)-associating with unlicensed individual;
(b)(27)-aids another person in circumventing this chapter;
(b)(28)-fails or refuses to provide copy of document relating to transaction on request of a
party;
xvi. 881101.652(b)(30)-(31),
(b)(30)-failure to deposit money as escrow agent;
(b)(31)-disburses money deposited in trust account before termination of transaction;
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xvii. 81101.654(a), practicing law without a license;
xviii. 8§1102.301, negligence or incompetence by an inspector;
XiX. 881102.302-304,
302-employment contingent on inspection report;
303-acting in conflicting capacities, i.e. inspector, broker, principal;
305-agreeing to perform repairs or maintenance in connection with a real estate inspection;
XX. 22 TAC 88535.227- 535.231, violation of Standards of Practice by an inspector; or
xxi. allegations involving education providers.
c. The following violations will be considered Level 3:
i. 81101.652(a)(8), receives compensation from more than one party without full knowledge
and consent by all parties;
ii. 81101.652(b)(23), misleading advertising;
iii. 81101.652(b)(29), failing to advise about a title policy;
iv. 81101.558(c), failing to provide representation disclosure at first substantive dialogue;
V. 22 TAC 8535.144(b), disposing of licensee's own property or that of a relative; or
vi. a complaint filed by a seller that alleges a violation of Chapter 1102.
IV. Number of license holders involved: If 3 or more groups of license holders (LLC/Corp, D.O./broker &
salesperson count as one group) are involved in the complaint the priority level is raised one level.
V. Previous complaint history of the license holder: If the license holder had a previous disciplinary
order in the last 10 years or 3 or more jurisdictional complaints filed in a 12 month period, a Level 2
or Level 3 priority is raised one level.

NOTE: Once a level 2 or 3 complaint has been on the investigators case list for more than six months,
the level will be raised one level.



Agenda Item 21 (a):

Consideration and possible action regarding Proposal for Decision from State
Office of Administrative Hearings in the matter of:

a. SOAH Docket NO. 329-10-4249, REC., In the Matter of John Christopher
Crawford

SUMMARY
See attached



"TEXAS REAL ESTATE COMMISSION

DouGLAS E. OLDMIXON, ADMINISTRATOR

Standards & Enforcement Services
Direct Line: (512) 465-3960
Facsimile: (512) 465-3962

MEMORANDUM

To: THE COMMISSION MEMBERS

From: KERRI T. GALVIN, DIRECTOR OF STANDARDS & ENFORCEMENT
SERVICES

Date: JANUARY 24, 2011

Subject: PROPOSAL FOR DECISION
IN THE MATTER OF
JOHN CHRISTOPHER CRAWFORD

The enclosed Proposal for Decision has been filed in SOAH Docket No. 329-10-4249.REC.
The Proposal for Decision will be considered for Final Order at the meeting of the Commission
scheduled for February 14, 2011, at 10:00 a.m. in the Commission Conference Room, Room
235, Texas Real Estate Commission Offices, 1101 Camino La Costa, Austin, Texas.

/@h’, 7— Q?Q/vfn [, _
Kerri T. Galvin [ 7
Director of Standards & Enforcement Services

KTG:sm
Enclosure

cc: Douglas E. Oldmixon, Administrator
Loretta R. DeHay, General Counsel & Deputy Administrator
Devon V. Bijansky, Deputy General Counsel

Patricia Holder, Administrative Assistant

P.O. Box 12188 Austin, Texas 78711-2188 1101 Camino La Costa Austin, Texas 78752
512-459-6544 ¢ 300-250-TREC » www.trec.state.tx.us




State Off1ce of Adm1mstrat1ve Hearmgs —

Cathleen Parsley
Chief Administrative Law ]udge
October 28, 2010

Douglas E. Oldmixon L : INTER-AGENCY
. Adnﬁnistrator ' ' A

Texas Real Estate Commission

1101 Camino La Costa

Austin, Texas 78752

"RE: DocketNo.329-10-4249.REC, Texas Real Estate Commission v. John Chrlstopher
Crawford Texas Real Estate Salesperson License No, 0455489

Déa.r Mr. Oldrm'xon:

Please find enclosed a Proposal for Decision in this case. It confains my recommendatlon and
underlymg rationale,

| Exceptions» and replies may be filéd by any party in accordance with I TEX. ADMIN,
CoDE § 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us.

~ Sincerely,

untér Burkhalt
Administrative Law Judge

PB/slc
Enclosure
xc:  Virginia S. Fields 1101 Camino La Costa, Austin TX 78752 — VIA INTER-AGENCY _
John Christopher Crawford, 5819 Hwy 6 South, Suite 140,Missouri City, TX 77459 - VIA. REGULAR MAIL
Kerri Galvin, Director of Standards & Enforcement Services, TREC, 1101 Camino La Costa, Austin, TX 78752 - (with
1 CD; Certified Evidentiary Record) — VIA INTER-AGENCY - _
- CINIWIDUNANT O3,

PRAEIVED

NOv @ 1 20U

85.:2 Hd |- AN 0

NIt
LS RN
Yol

| NCE
g te Commissiont . ' ‘
Texas Real Sg‘a\fest 151 Street Suite 502 Austin, Texas 78701 / P.O. Box 13025 Aus - Texas 78711-3025
512.475.4993 (Mam) 512. 475.3445 (Docketing) 512.475. 4994 (Fax)}
: ' 'www.soah.state.tx.u_s ' .




SOAH DOCK_ET NO. 329-10-4249.REC

TEXAS REAL ESTATE COMMISSION, BEFORE THE STATE OFFICE

Petitioner §
‘ -§
V. §
i - § OF
~ JOHN CHRISTOPHER CRAWFORD  § -
TEXAS REAL ESTATE SALESPERSON  §
LICENSE NO. 0455489, 8§ - -
Respondent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION - -

| ' The staff of the Texas Real Estate Commission (Staff/Commission) brought this action
| ‘against John Christopher Crawford (Respondent) secking ‘to revoke Respondent’s real estafe'
salesperson license, and seeking to impose administrative penalties against Respondent total—ing
$30,000. The Administrative Law Judge (ALJ) recommends that Respondent’s license be revoked _
and that he be assessed adm1mstrat1ve penalties totaling $13, 000

| L JURISDICTIQN, NOTICE, AND PROCEDURAL HISTORY

The hearing on the merlts convened at 9: 00 am. on October 12 2010, before ALY Hunter
'Burkhalter At5:41 p.m. the previous evemng, Respondent had filed a motion for continuance (h_lS
second) asking that the hearing be continued. Staff opposed the continuance motion. At the outset
of the hearing on r.October 12, the ALJ considered Respondent’s continuance motion and an‘nounlcedl

from the bench that it was denied because it was filed Iate and was not based on good cause. -

Staff appeared at the hearing on the merits and was represented by Virginia Fields, Staff .
Attorney. Respondent did not appear, ndr did anyone appear on his behalf. Staff offered competent
evidence establishing jurisdiction and that appropriate notice of the hearing was provided to
Respondent. Those matiers are set out in the Findings of Fact and Conclusions of Law. Rather than

requesting a default, Staff elected to proceed with the evidentiary hearing.
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IL. REASONS FOR DECISION

A.  Applicable Law

i

* Pursuant to the Real Estat¢ License Act, TEX. Occ. CODE Ch. 1101, the Commission is
empowered to establish standards of conduct and ethics for persons licensed by the Commission."
The Commission may revoke or suspend a license if the licensé holder engages in prohibited

- conduct, including:

» the license holder, “while acting as a broker or salesperson . . acts negligently or
incompetently;” '
= the license holder, “while acting as a broker or salesperson . . en‘géges‘in- conduct that is

dishonest or in bad faith or that demonstrates untrustworthihess;”3

= -the license holder, “while acting as a brokér or salesperson makes a false promise that
is Iikély. to influence a person to enter into an agreement when the licénse holder is
unable or does not intend to‘l;eerp the promise;”4

= the license holder, “while acting as a brokef or salesperson . . . pursues a continued and

A flagrant Acoursé of misrepresentation oi makes false promisés through an agent or

_salesperéo'n, through "c'ldvertising, or otherwisc;”s' ' '

* the license holder, “wlﬁle act'ﬁ;g as a broker or salesperson. . . fails to make clear to all
parties to a real estate transaction the party for whoin the license holder is ac_ting;”6

= the license holder, “while acting as a broker or salesperéon . . fails within a reasonable
time to propetly account for or remit money that is received by the license holder and that

‘belongs to another person;”’ and

1 TEx. Occ. CoDE § 1101.151(b)(2).
2 TEx. OcC. CODE § 1101.652(b)(1).
* TEX. Occ. CODE-§ 1101.652(b)(2).

* TEX. Occ. CODE § 1101.652(b)(5).

3 TEX. Occ. CODE § 1101.652(b)(6).
¢ TEX. Occ. CODE §1101.652(b)(7).

7 TeX. Occ. CODE § 1101.652(b)(9).
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= the license holder, “while acting as a broker or salesperson . . commingles money that

belongs to another person with the license holder’s own money.”®

Staff contends that Respondent’s actions at issuc in this case violated all of the above-cited

provisions.”

In addition to license revocation, the Commission may also impose administrative penalties
upon a person who commits any of the violations listed above. Such penalties cannot exceed $5,000
per  violation and must be calculated by con51der1ng a variety of factors and be

consistent w1th a schedule of penalt1es adopted by Commission rule.”
"B, Evidence

' Staff calléd two witnesses, Opral Wlsham and Linda Simpson. Staff also entered Exhibits
C-1,C-14A,C-2, C-—:’)_A, C-3 though C-24, and C-26 through C-31 in the record. On May 24,2010,
~ Staff'served a éet of Requests for Admissions (RFAs) on Respondent. Because Resp-ondentnever

~ provided answers to those RIFAs, Staff’ moyed at the outset of the hearing 'té have the RFAs deemed -
admitted.' The ALJ granted that request. | '

_ | Respondent holdsa Commission-issued Texas real estate salesperson licenée license number
- 455489 (the llcense) The license was first issued to Respondent effective May 19, 1997. Since that-
time, the license has been sporadically in effect with numerous penods of time during which the
license was not in effect. For example, the license was effective from March 25, 2008 through
March 31, 2009, not in efféct April 1, 2009 through July 15, 2609, and then in effect from July 16, )

1

2009 through the present date.’! On May 21, 2010, however, the Commission temporarily

¥ TEX. OcCC. CODE § 1101.652(b)(10).

® Staff’s First Amended Petition also alleged a v1olat10n of TEX. OCC. CODE § 1101 652(a)(3) Atthe hearing,
however, Staff announced that it was withdrawing that ailegation

® TEx. Occ. CODE §§ 1101.701, 1101.702.

"MEx. C2A.
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suspended the licenée, pursuant to Tex. Occ. Code § 1 101 .662, based upon the allegations at issue in

. 2
this case.

Opral Wisha,in livesin Houston, Texas. She tesﬁﬁed that, in tht_e spring of 2009, she wanted
to 'pﬁrchase real estate in the Houston area to own as rental property. She retained the services ofa
real estate agenf, Talbert Davis, to assist her in finding and purchasing such property, and he had

“shown her several properties. .I_n early May of 'that year, wlﬁle Ms. Wisham was out of fown on
vacation; Mr. Davis .called her to report that he had a possible deal for the. purchase of a
condominium. Because she was interested in purchasing the coﬁdominium, Mr. Davis instructed hef

 to wire transfer $20,000 into a Chase bank account held in the name of Talbert Davis. Ms. Wisham

| testified that Mr. Davis informed her that he would then transfer the funds to a title company as

escrow for the purchase of the condo. Mr. Davis explained that the condo was being refurbished, but
when the work was complete, the real estate transaction would close within 30 days. At that time,
Ms. Wisham’s name “would be on the provisions section of the contract”’® and she wouild be listed

' as a partial owner of the condominium.

In a letter Ms. W'i.sham wrote to the Commission when she filed her complainant against
Respondent, she described the deal she thought she was .invest'mg in as follows: “OnMay 11,2009,
I wired $20,000 to Talbert Davis for what was described as a real estate investment to [Surchase

propéi‘ty. The contract would include my loan amount to be paid back in the special provisions.™'*

When she returned to-HoustoAn from her vacation, Ms. Wisham went to Mr. Davis and asked
to see the contract or other documentation relevant toher pending purchase. Mr. Davis did not show
her a contract. He assured her there was no need fdr her to sign anything, but that she “would be in
the provisions"’ and-she would be a partial ovwner of pfdpertyv when the deal closed. Later, when

Ms. Wisham again asked to see a copy of the contract, he showed her one, but it was not for the

12 Exs. C:2A, C-4. _ B
1t is not clear what Ms. Wisham meant by this.
"“Ex. C-12, p. 000146. -
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purchase of a condominium. Instead, it was an unsigned contract for the purchase of a single family
- home located on Fernwood Ct. in Houston, Texas (thé Fernwood House). Ms. Wisham’s name was

not on the contract.

- M Davis also informed Ms. Wisham that Respondent was the real estate agent representing
the seller of the FernWood House. After additional questioning, Mr. Davis told her that Rcspondent
was in fact thé owner of the Fernwood House. At this point, Ms. Wishaml“be'came very aﬁ‘aid.”
Ms. Wisham knows Respondent socially. She is adamant that she would never knowingly do

‘business with Respondent.

As time passed, the home purchase never closed. Eventually, Ms. Wisham told Mr. Davis
. that she was no longer interested in the deal and demanded a reﬁnd of her money. According to
© Ms. Wisham, Mr. Davis then made mulfiple -attempté to call Respondent a'nd‘get her money back.
i_nitial'ly, Respdndent did not .fetum Mr. Davis’ calls. Eventﬂé.lly, Respondent _prom_iscd that
Ms. Wisham’s monéy would be refunded, but explained that it would take 10 days for the rcfund to

occur. The refund, hkocvcr, never occurred, and Ms:. Wisham remains $20,000 poorer.

Ms. Wisham répdrted what had hap'pé,ﬁGd to Gary Steuefn‘agel, at Delta Realty.
M. Steu'ernégci was the real estate broker for whom Respondent worked. Mr{Stéucrnagel told
Ms. Wisham to file a complaint with the Commission. She did s on Aﬁ'gusf 24, 2009, lodging a.
complaint agc;iinst both Respondent and Mr. Davis."> When she Adid so, she wrote a letter explaining

1 According to that

the transaction history. A.copy of that letter is in the record of this case.
complaint letter, Ms. Wisham and Mr. Davis became alérmed when they learned that her $20,000
had been transferfed‘ into Rcspohdent’ s personal account rather than an escrow account held by a title
company. Accord_iné‘ to Ms. Wisham, onJ une 5,20 09, R,espondent provided assurances, via email,

that her $20,000 was safe and that “he had back up funds if he needed to refund me.”"’

¥ Ex. C-30.
18 Bx. C-12, pp.-000146-47.
' This testimony is corroborated by a June 5, 2009 email from Respondent to Mr Davis in which Respondent -
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Lmda Snnpson is the mother of Talbert Davis. Accordmg to Ms Slmpson Mr. Davisisa
licensed real estate ‘agent. She conceded that, on May 11, 2009, Ms Wisham wire-transferred
$20,000 into the ]omt account she holds with her son. Accordmg to Ms, Slmpson, on the same date,
Mr Davis' then transferfed the money into an account jointly owned by Ms. Simpson- and her
husband. On May 12, 2010, in a_c;cordance with instructions from her son, Ms. Simpson wire- -
transferred the $20,000 out of the jbint account with her husband into an éccourit owned 'by

Respondent.

Documents produced by the Corﬁnﬁss_ion corroborate the ‘witness’s testimony. Those_
documents showthat; onMay 11, 2009, Ms. Wisham had $20,000 wired from her bankaccount into

| a Chase bank account co,—ov_vne’d by 'faibert Davis and Linda Simpson.18 Mr. Davis transferred the
money into another account held by Mr. and Ms. Simpson, and then she wired the money to
Resppndcnt’s account on May 12, 2009." R_csporidcnt provided io Mr. Davis instructions on how to

have the money wire transferred into his account.”

Respondent’s bank records show receipt of the money in his account at InvesTex Credit

.Union on May 12, 2_009. | Immediately prior to that, there was a total of $34.27 in the account. The
account records demonstrate that, following the wire transfer, Respondent made .5 number of

- withdrawals from -the account to pay for expenses such as Cricket Communication, Verizon
Wireless, Gexa Energy (presumably a utility bill), as well as numerous cash withdrawals. These

types of withdrawals were made throughout the rema:inder of May, as well as the months of Juneand

July, 2009.%

On the contract that Ms. Wisham was given by Mr. Davis for the sale of the Fernwood
House, the seller is. identified as -John Crawford and the buyer is identified as Eric Jackson.

states: “Qur file with the Investor is still going just running slow but her funds are safe and I have back up funds to cover
her if we need to get her squared off before to long.” [su:] Ex. C-18§, p. 000184
®Exs. C-125 C-16.
 ®Exs. C-12, C-15, C-16.
¥ Ex. C-12, p. 000150.
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Ms. Wisham’s name is not mentioned in the contract and itis unsigned.”” Documents in the record

indicate that Respondent has been the owner of the Fernwood House since January 21, 2005.”

* Along string of text Iuessages between Mr, Crawford and Mr. Davis are also included in the
exhibits of this case. Thosé text messages, which occur over the period. from June 3 through
August3, 2009, depict an increasingty anxious and frustrated Mr. Davis repeatedly usking whether
and when the refund of Ms. Wisham’s $20,000 will take place.. They also featuire increasingly

evasive answers from Mr. Crawford. A few excerpts:

-- from Davis on July 13: “How soon will She get her money” _
= from Crawford, same date: “They send by draft check it takes 8-10 days from the time the
request is made check will be sent reg us fed mail”
-- from Davis on July 13: “is there a way for u to fax us a copy of the request. from the bank.
. Just want proof that the transaction was requested on  the day u stated it was requested
for all we know u'r prolongmg the situation agaln to buy more time” _
-- from Crawford same date: . . . i am not sure what it would be but ill see today and get
back with you later.” '
.- from Respbndcnt onl uly 21: “Hey ill have an updatg: tc'v_dajr for you as td when check is
here céll&ou‘ when I can |
-~ from Davi}.s,rsame date: . . . We need some answers today”
- from Respondent same date' “_..iam notsureif check is even here that’s what I stated ilt
speak in detail with you when i am free. sir”
. from Respondent on July 22: “Check didn’t show up ‘today but I1did call bank to get details
it takes ten full days to arrive” ' ' ‘

MEx.C26.
2 Ex. C-12, p. 000149,
' Exs. C-20, p. 000203; C-29, p. 000313.
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-- from Davis on J uly 29:4Y ean’t u answer my call or tell whether or notn have her check. -
She is going to trec and ealling herattorney today and I will provide her with ur borrower
info” | |

-- frorn Dav1s onJ uly 29: “She is callrng ur broker as well”

-- from Crawford, same date “That is third party disclosure youll be in trouble stop makrng
 threats. and calm dwn.”

~- from Davis, same date: “This must have been a real estate scam ur performing and its tzery

sad ur holding someone money-we are going to put an end to all this llying”24

On July 30, 2009, Mr. Davis sent an email to Respondent which reads, in part, as follows:

- ohn, 1 am honestly tired of calling you and explaining the importance of my
investor’s 20,000 that was given to you. It was agreed-on May 11, 2009 that you

. would accept my investor on a deal for the borrowér in exchange for a 10,000 dollar |

. profit. You assured us that the money was going to be protected and wouldnt be used
at any given’point. It appears that the money must have been used due to lack of
knowledge to whether or not it could have been refunded asap three weeks ago.

..My client want her funds returned to her on Menday, or she is prepared'tp have a
tallc with you and your broker next week. .

Originally, you wanted me to represent the buyer, but to my unknown knowledge you
changed deals without the consent of the investor or myself. You had know right to
take me off one deal or transfer funds without the consent of all parnes this was very
unprofessional and deceptive. *

Mr. Davis followed up with another email to Respondent on July 31,.2009:

Mr. Crawford

Thave sent you anotice regardmg the 20 000 that is due unto my investor. You have
not responded to my request sir. . . . I feel like there is some frandulent and dishonest
activity occurring sir. Please clear up this manner by Monday or we will proceed to

2 Ex. C-17, pp. 000173-179. All quotes are SIC.
¥ Ex. C-18, p. 000187, SIC. : _
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notify the broker and then the Texas Real Estate Commission. ... In addition to my
investors money, the agreement was that if she invested the money for the client,

. which was 20,000: She would make a rate of return of 30,000. We have no clue
what’s going on at this point, three months later. . . . %

Respondent adlnits that he provided bank Wiring instructions to M. Davis on May 11,2009,

SO that the $20, 000 could be wired into his account.”’” He also admits thathe received the $20,000 in

2 Respondent

0. 29

his account on May 12, 2009, and that the money originated from Ms. Wisham.
further admits that he failed to remit or properly account to Ms. Wisham the $20,00

Also admitted in the record were investigative reports prepared by Commission investigator
‘Kay Daniel. In those reports, Ms. Daniel summiarizes interviews she held with various individuals
~ involved in the transactlons at issuc in this case. On December 3, 2009, Ms. Daniels interviewed
Respondent. Accordmg to her notes from that mterv1ew Respondent told her that he never had any
plans to Sell the Fernwood House. Instead, Respondent said that the sales contract for the Femwood
House was prepa.red by Mr. Davis (without Respondent S knowledge or 1nvolvement) in order to
make Ms. Wlsham believe that her money was going toward a real estate purchase. Respondent
g acknowledged that $20,000 was wired into his account by Talbert Davis and that this money was to
| be used for an “investment.” Respondent insisted that, at the time, he belicved the rnoney originated
with Mr Davis. He did not know untll later that the money had come from Ms. Wlsham Finally,
Respondent admitted that he spent portions of the $20,000 for his own personal use.”'

On November 18, 2009, Ms. Daniels interviewed Ms. Wisham. Accordingto her notes from
Athat interview, Ms. Wtsham said that her friend, Mr. Davis, had told her of an investment whereby

“she could invest $20,000 tv_hich would be held in a title cornpany’s escrow account. It was only after

. ¥ Ex. C-18, pp- 000189-90, SIC. :
7 Petitioner’s 1* Request for Admissions to Respondent deemed admission No. 1.
2 petitioner’s 1% Request for Admissions to Respondent, deemed admission No. 2.
* Petitioner’s 1% Request for Admissions to Respondent, deemed adm1ssmn No. 7.
3 Ex. C-10, p. 000128.
- 31Ex; C-10, pp. 000129-30.
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the fact that_ Mr. Davis told Ms. Wisham her monéy had been sent to Rrs:spondent.32

On November 10,2009, Ms. Danicls interviewed Mr. Davis. According to him, Respondent
told hirﬁ that he needed $20,000 for an investment in- some unspecified condominiums. Because Mr.
Davis knew Ms. Wisham was Iooki_ng to invest iﬁ real estate, he contacted her about the deal. He
told Ms. Wisham that if she invested $20,000, she would'recoup a $10,000 profit at clbsing. M.
Dévis admitted thét he obtained Ms. Wisham’s $20,000 and forwarded it to Respondent. He also
admitted thaf there nevet was a contract 'p_re;.Jared for any condominium. Af some point, Mr. Davis
app.arently realized there was no actual condominium for sale so, “[s]ince there was no actual real
- estate involved, or any type of document fdr Wisham’s investment Davis wrote-up the offer for [the
Fernwood Housel.” He did so because “he wanted té show Wisham how the deal might work when
he and Wisham were ‘brainstorming.’” The uh'signed contract for the Femwbod House “wﬁs justan

example of how a contract may look.” 3
C. ALJs Analysis and Recommendation

It is obvious that Ms. Wisham is the victim of wrongdoing by both Respondent and
 Mr: Davis.* The évidence demonstrates that there never was an actual condominium' which
Ms. Wisham was aﬂernptmg to purchase. Rather, this appears fo have been a crude and clumsy

-scheme to bilk Ms. Wlsham out of her money.
1. = License Revocafion
" As noted above, the Commission may revoke a license if the license hélder, “while acting as

a broker or saleSpeern,” acts in 4 prohibited manner. In this case, Staff has proved that Respondent

was “acting as a broker or salesperson.” By law, one is deemed to have “acted as a broker or

32 Ex. C-11, pp. 000134-35.

3 Ex. C-11, p. 000139,

¥ The evidence in the record demonstrates that Mr Dav1s was the subject of a sepa:ate enforcement
proceeding by the Comrmsswn :
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salesperson” if, “with the expectation-of receiving valuable consideration™ the person “directly or
iﬁdirectly‘performs or offers, attempts, or agrees to perform for another person any act described by
Section 1101.002(1), as a part of a transaction or as an entire transaction.”™> Section 11.01.002(1)

defines a “broker” as:

A pérson who, in exchange for a commission or other valuable consideration . . .
performs for another person one of the following acts:

(i)  offers to sell, exchange, purchase, or lease real estate;

(viii) aidsor offersor attempts to aid, in locating or obtaining real estate for
purchase or lease.*® :

In this case, the evidénce clearly deimonstrates that Respondent received $20,000 in exchaﬁge for his

offer to purchase or locate for purchase a condominium for Ms. Wisham or Mr. Davis.” )

‘ Moreover, the evidence proves that, as éll'eged by Staff, Respondent ?cngaged in the types 6f_
conduct prohibited by TEX. OcC. CoDE § 1101.652(b) (hereinafter, Section 1101.652(b)). All of -
these actioﬁs’ woﬂld,-j'l_.lstify _licénse revocation urid_er nbrmal circumstances. Unfortunately for the
Commission, however, this case does not iI;voive normal circumstances. The great bulk of
Rcépondcnt’s actibns at issue in this case o_ccurred at a time when he was not a licensed real estate
salesperson. Alfhough Staff’s First Amended Petition alleges that Respondent “was a Texas licensed
real estate salesperson at all times relevant to this matter,” the evidence produced by Staff.
demonstrates that this is not true. Insfeeid, Resﬁondent “was licensed as a Texas real estate
salesperson from . . . March 25, 2008 to March 31, 2009; [and] . . . from July 16, 2009 to and

including the present.date,” ** In other words, Respondent was rot a Texas licensed real estate

% Tex. Occ. CODE § 1101.004.
3 Pex. Occ. CODE § 1101.002(1). : _
¥ 1tis immaterial whether Respondent’s offer was made solely to Mr. Davis or indiréctly through Mr. Davis to
Ms. Wisham. Likewise, it is immaterial that the offer was a sham and there never was an actual condominium for
Ms. Wisham to purchase. ' ' o ' '
¥ Ex. C-2A.
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salesperson from April 1, 2009 through July 15, 2009, the time period when most of the events in

this case took place. |

This is cr1t1ca1 because Section 1101.652(b). ernpowers the Commission to revoke a license
“if'the lzcense holder, while actlng as a broker or salesperson engages in prohibited conduct In

other words, the statute requires the Comimission prove not only that Respondent (1) committed one

- or more of the listed prohibited acts; while (2) acting as a broker or salesperson; but also (3) that he

did so at a time when he was a license holder. In this case, the evidence proves that Respen_dent was
not a license holder during the time when mosf of the events in question occurred. -For example, he
was not Va_ license holder when Ms. Wisham’s $20,000 was transferred into his account on '
‘May 12, 2009. Accordingly, the AL concludes that any decision to revoke Respondent’s license )
cannot be based upon actions of his oeeur'ring before J ply 16,2009. Assuch, the ‘AI._J eoneludes‘that
 Staff failed to prove violations of Sections 1101.652(b)(1), (b)(5), and (b)(7).

~ Nevertheless, there are still sﬁfﬁcient grounds to justify revocation of Respondenj;;s license.
First, Respondenf admitted that he failed to remit or properly account to Ms. Wisham for the $20,000 |
that was depo_sited in his personal account. That continued to be the fact after July 16,2009, the date -
his real estate salesperson license was reinstated. This constitutes a clear violation of Section

1101.652(b)(9).

Second the ev1dence clearly demonstrates that Respondent commingled money belongmg to
" Ms. Wisham with his own money. Because those monies remamed commingled after J uly 16, 2009

‘Staff proved a violation of Section 1 101.652(b)(10).

Third, the emails between Respondent and Mr. Davis prove that, after July 16, 2009,
Respondent continied to lie and mislead Mr. Davis as to the reimbursement of Ms. Wisham’s

_ meney; In those emails, hie repeatedly suggests that Ms. Wisham’s refund will be delivered any day,

?9 Emphasis added.
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just as soon ‘as the -bank processes his : request. - In reality, -it is obvious that Respondent never
intended to refund the money. Thus, Staff proved that Respondent: (1) engaged in conduct that was" -
dishonest and demonstrated untrustworthiness in violation of Section 1101 652(b)(2); and (2)
pursued a continued and ﬂ_agra,nt course of misrepresentatioh in violﬁﬁon of S’Ieétion'l 101.652(b)(6).
Having concluded that Respoﬁdent violated the above-cited provisions, the ALJ recommends that his N

license be revoked.
2. . Administrative Penalties _

Additionally, _ Staff secks the -assessment of administrative penalties against Respondent
“totaling $30,000. Staff arrived at this figure by alleging six violations and asking that the ma}{imum
possible penalty of $5,000 be asse_ssed per violation. Pursuant to TEX Occ. CoDE § 1101.701, the
- Commission is empowered to impose administrative penalties on one who v_io’latgs any provision of
Chapter 1101. Pursuant to TEX. OCC. CODE § 1101.702(a), the amount of the penalty may not
exceed $5,000 per violation. Pursuant to Tex. Occ. CoDE § 1'1(51.702(b), when assessing the

penalty amount, the Commission must consider:

(1) the seriousness of the violation, including the nature, circumstances, extent,
and gravity of the prohibited acts;

(2) the history of previous violations;

(3) the amount necessary to deter a future violation;

(4) efforts to correct the violation; and

(5) any other matter that justice may require.

Pursuant to TEX. Occ. CODE § 1101.702(c), the Cormmssmn is obligated to adopt aschedule '
of administrative penalties based on the Section 1101.702(b) factors listed above to ensure that the |
amount of a penalty imposed is appropriate to the violation. The Commissien has done so by
adpptiﬁg the schedule of penalties found at 22 Tﬁx. ADMIN. CODE § 535.191. In this case, the ALJ _
has found vio'latiopsﬂ of _TEX. Occ. CODE §§ 1101.652(b)(2), (b)(6), (b}9) and (b}(10). Pursuanf to 22

TEX. ADMIN. CODE § 535.191(d) and (e), the administrative penalty range for a violaﬁon of
| § 1101.652(5)(10) is $500 to $3,000, while the penalty range for violations of §§ 1101.652(b)(2),
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(b)(6) and (b)(9) is $1,000 to $5,000 pet v101at10n Thus, the maximum penalty amount that could
. be assessed against Respondent is $18 000 (83, 000 + (3x %5 000))

~ Before pena1t1es may be assessed however, cons1derat10n must first be given to the factors ‘
. listed in Section 1101.702(b), quoted above. The Commission’ s administrative penalty rule --
Section 535.191 -- asserts: “the adm1mstrat1vc penalt1es set. forth in this section take into
consideration all of the criteria listed in § 1101.702(b) of the Texas Occupations Code.” This

ass_ert-ion-cahno_t, however, be completely accepted at face value, nor can it obviate the need to :
consider each of the Section 1101 .702(b) facitérs ona case-by-case basis. For example, the schedule
of penalties cannot take into account Section 1 101.702(b) factors such as an individual violator’s
history of previous violations or his efforts 1:_6 correct the violation. Moreover, the Commission’s
schedule of penalties merely identifies a potential range' of penalties to be assessed. The actual

pénalty in a‘ny-individual case can oniy be identified after review of the Section 1101.702(b) factors.

a. ° Theé Section 1101.702(b) F actors

. The sério‘usness:of the violation, including the nature,
' circumstances, extent, and gravity of the prohibited acts
To.a large extent, tﬁe Commission has already determined the seriousness of the violations
when it adopted its schedule of penalties. For example, the Commission made a decision that a
violation of § 1101.652(b)(10), with a penalty range between $500 and $3,000, is less serious than a
violation of § 1101.652(b)(2), with ai;)enalty range of § 1,000 t6 $5,000. Nevertheless, the evidence
demonstrates an extremely se;ious violation by Respondent. Perhaps most _impdrtantly, it
demonstrates that Respondent is willing to use the privileges gained from his status as alicensed real

estate salesperson to dupe unsophisticated members of the public.
ii. The history of previous violations

Because no evidence was provided o this factor, the ALJ will assume that Respondent has

no previous violations.
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iii. The amount necessary to deter a future violation

No ev1dence was prov1ded on this factor. However, logic suggests that the need for
deterrence is not great in this case. Because the ALT is recommendmg that Respondent $ hcense be

revoked, it is less likely that he will work as a real estate salesperson in the future.

iv.  Efforts to correct the violation

The evidence indicates that, rather than working to correct the violations, Respondent

engaged in lengthy efforts to further and conceal his violations.

v. Any other matter that justice may require

As noted above, Respondent violated Section 1 101.652(b)(2) by engaging in conduct this is
dishonest, and Section 1101.65 2(b}(6) by pursuing a continued and flagrant course of
misrepresentation. Because these two violations relate to essentially the same pattern of conduct, it -

would be inequitable to assess redundant penalties for the same actions.

Thus, havmg cons1dered the Cornmlssmn s schedule of penalties and the Sectlon 1101.702(b)
factors, the ALJ recommends that a total of $13, 000 in administrative penaltles be assessed agamst

' Respondent, broken down as follows:

e asingle penalty of $5,000 for the violations of 1 101.652(b)(2) and (b)(6);
e $5000 for the violation of Section 1101.652(b)(9); and
. $3,000 for the violation of Section 1101.652(b)(10).

1II. RECOMMENDATION

Based upon the record in this case, the ALJ recommends that Réspondent’s license be

revoked and that he be assessed adininistrative penalties totaling $13,000.
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IV. FINDINGS OF FACT

J ohn Chnstopher Crawford (Respondent) holds a real estate salesperson license issued by the

Texas Real Estate Commuission (Comrmssron) hcense number 455489 (the license).

The license was ﬁrst 1ssued to Respondent effective May 19, 1997. Since that time, it has'

- been sporadically in effect, with numerous pcrlods during which the license was not in effect.

Amniong other periods of time, the license was not in effect Aprll 1, 2009 through July 15, -
2009. The hcensc was in effect after July 15, 2009. .

In early May 2009, real estate 'salesperson Talbert Davis-was working asthe buyer’s agent for
Opral Wisham, who was looking to. purchase rental property.

At that time, Respondent worked at Delta Realty.

Mr. Davis had previously worked with Respondent at Delta Realty; and they stayed in
contact with each other after Mr. Davis left Delta Realty

In carly May 2009, Respondent contacted Mr. Davis, statmg that he needed $20,000 for an
investment in an unspecified condominium.

In fact, there .wa‘s no actual condominium for sale.

Mr. Davis contacted Ms. Wisham to explain a potential real estate deal whereby Ms. Wisham
could purchase a condominium. He instructed Ms. Wisham to wire $20,000 to his bank
account, and that the money would then be transferred to an escrow account at a title
company.

- OnMay 11, 2009, Ms. Wisham did so, wiring $20 1000 to the bank acéount of Mr. Davis.

OnMay 11, 2009 Mr. Davis then transferred the $20,000 into an account held by his mother

_ and father.

On May 12,2009, Mr. Dav1s mother, Linda Simpson, wire transferred the $20,000 into an
account owned by Respondent. :

Respondent provided Mr. Davis w1th 1nstructlons on how to have the $20, 000 transferred_
into his account.

Eventually, because Ms. Wisham was never shown an actual condorninium and never signcd'
any contract-or other documentation related to.a real estate transaction, she told Mr. Davis
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15.

16.
17.
18
19.
' 20.
21,
»
23.
24.

25..

26.

27.

28,

she was no longer interested in purchasing property and she demanded a refund of her

$20,000:
In response to Mr. Davis’ numerous atte_rnpts to 'get the money back, Respondent acted
evasively and deceptively, on numerous occasionsassuring, falsely, that the refund was being

processed-and that Ms. Wisham would get her money back.

Respendent never refunded the $20,000 to Ms. Wisham and never iritended to do so, despite
making many promises that a refund would be made or was being processed.

Over the months of May, June and July 2009, Respondent spent portrons of the $20, 000 for
his own purposes.

Respondent received the $20, 000 in exchange for his false offer to purchase or locate for
purchase a condormmum

Even after J uly 15 2009, Respondent failed to remit or properly account to Ms. Wisham for
her $20,000 that was deposited into Respondent’s account.

Respondent comingled money belonging to Ms. Wrsharn with his own money, a a state of

_ affairs that continued to exist after July 15, 2009.-

Respondent- repeatedly lied and decerved Mr. Dav1s and" Ms. Wrsham as to the

: re1rnbursement of Ms. Wisham, iricluding after July 15, 2009.

"On March 19 2010, the staff of the Comumiission (Staff) issued a Notice of Alleged Violation
“to Respondent at Respondent’s address of record, 5819 Hwy. 6 South, Suite 140, Mrssoun
. City, Texas, 77459. : .

On April 12,2010, the Commission entered a Final Order revoking Respondent’s license and
assessing $20,000 in administrative penalties against him.

On May 3, 2010, Respondent requested a rehearmg on the Final Order

On May 17, 20 10, the Cornmrss10n granted Respondent s request for arehearing.

. On May 19, 2010 the Commission entered an Order for Temporary Suspensron of Real

Estate Salesperson License in which the Commission temporarily suspended Respondent’s
license pendrng final resolution of. the enforcement matter.

On M-ay 21, 2010, Staff mailed a Notice of Hearing to Respondent at his address of record.

The notice of hearing contained a statement of the time, place, and nature of the hearing; a
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29.

statement of the legal authority and jurisdiction under which the hearing was to be held; a

reference to the particular sections of the statutes and rules involved; and a short, plam
statement of the matters asserted.

'The hearmg on the merits was held on October 12 2010, before Adrnlmstratlve Law] udge

(ALJ) Hunter Burkhalter in the William P. Clements Building, 300 West 15" Street, Fourth
Floor, Austin, Texas. Staff appeared and part1c1pated in the hearing. ‘Respondent d1d not
appear.

Vo CONCLUSIONS OF LAW

The Commission has jnrisdictiOn over the licenses of real estate salespersons, pursuant to the

TEX. Occ. CopE ch. 1101.

The State Office of Administrative Hearings has jurisdiction over Aall matters related to
conducting a contested case in this matter, including the preparation of a Proposal for
Decision with proposed Findings of Fact and Conclusions of Law, under TEX. GOV'T CODE
ch. 2003. '

Respondent received proper and timely not1ce of heanng as reqmred by TEX. GOV’T CODE

§§ 2001051 and 2001.052,

Pursuant to TEX. OcCC. CODE § 1101.652(b)(2), the Commission may revoke a license if the

‘holder of the license, “while acting as a broker or salesperson . . . engages in conduct that is
g P . engag

dishonest or in bad faith or that demonstrates untrustworthiness.”

Respondent’s actions, as described in the above Findings of Fact, violated TEX. Occ. CObE

-+ § 1101.652()(2)-

Pursuant to TEX. Occ. CopE § 1101. 652(b)(6) the Cornm1ss1on may revoke a l1cense ifthe

holder of the license, “while acting as a broker or salesperson . .-. pursues a continued and

ﬂagrant course of misrepresentation or inakes false promises through an agent or salesperson
. or otherwise.”

Respondent s actions, as described in the above F1nd1ngs of Fact, violated TEX OCC CODE' '
§ 1101.652(b)(6). : '

Pursuant to TEX. OCC. CODE § 1101.652(b)(9), the Commission may revoke a license if the
holder of the license, “while acting as a broker or salesperson . . . fails within a reasonable
time to properly account for or remit money that is received by the license holder and that
belongs to anothef person.” ‘ | '
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10.

11.

12.

13.
14.

15.

16.

' SIGNED. O¢tober 28, 2010.

~Respondent’s actions, as described in the above Fmdlngs of Fact, violated TEX. OCC CODE

§ 1101.652(b)(9).
Pursuant to TEX Occ. CODE § 1101.652(b)(10), the Commission may revoke a license if the -
holder of the license, “while acting as a broker or salesperson . . . conuninglcs money that

belongs to another person with the license holder’s own money.”

Respondent’s actions, as described-in the above Fmdmgs of Fact, violated TEX. OCC CoODE
§ 1101.652(b)(10).

The.Comm1ssmn‘shou1d revoke Respondent’s license.

‘The Commission may assess administrative penaltics against a license holder who violates

any provision of TEX. Occ. CopE ch. 1101. TeEX. Occ. CoDE § 1101.701.

The amount of any administrative penalty imposed may not exceedA$5,OOO per violation and

. shall be based on consideration of specified factors. TEX. Occ. ConE § 1101.702.

" Pursuant to 22 TEX. ADMIN. CODE § 535.191(d) and (e), the administrative peﬁalty.iange for

a violation of TEX. Occ. CODE § 1101.652(b)(10) is $500 to $3,000 per violation, while the
penalty range for violations of TEX. Occ. CopE §§ 1101. 652(b)(2) (b)(6), and (b)(9) is
$1,000 to $5,000 per violation.

Based upon cons1derat10n of the factors set fofch in Tex. Occ. CObE § 1101.702, and the
schedule of penalties set forth in 22 TEX. ADMIN. CODE § 535.191, it would be appropriate

" for the Commission to assess administrative penalties against Respondent totaling $13,000,

broken down as follows:

. ‘a single penalty of $5,000 for the violations of TEX. Occ. CODE §§ 1101.652(b)(2)
and (b)(6);

. $5,000 for the violation of TEX Occ. CODE § 1101.652(b)(9); and .

. $3,000 for the violation of TEX. Occ. CoDE §1101.652(b)(10).

UNTER BURKHALTER
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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SUMMARY
See attached
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To; THE COMMISSION MEMBERS

From: KERRI T. GALVIN, DIRECTOR OF STANDARDS & ENFORCEMENT
SERVICES

Date: JANUARY 24, 2011

Subject: PROPOSAL FOR DECISION
IN THE MATTER OF
RENE L. HERNANDEZ

The enclosed Proposal for Decision has been filed in SOAH Docket No. 329-10-5173.REC.
The Proposal for Decision will be considered for Final Order at the meeting of the Commission
scheduled for February 14, 2011, at 10:00 a.m. in the Commission Conference Room, Room
235, Texas Real Estate Commission Offices, 1101 Camino La Costa, Austin, Texas.
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Cathleen Parsley
Chief Administrative Law Judge
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Douglas E. Oldmixon e . INTER-AGENCY
Administrator , ' :

Texas Real Estate Commission

1101 Camino La Costa

Austin, Texas- 78752 -

RE: - Docket N0.73_2_9-10-5173.REC;= Texas Real Estate Commission v. Rene L.
Hernandez

Dear Mr. Oldmixdn:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlymg rationale.

Exceptlons and replies may be ﬁled by any party in accordance with 1 TEX. ADMIN.
CobE § 155. 507(c), a SOAH rule which may be found at www. soah state.tx.us.

Sincerely,

. Broyles
Adm1mstrat1ve Law Judge

TLB/Is

Enclosure

xc:  Beverly S. Rabenberg, Assistant Director, Texas Real Estate Comrmssxon 1101 Camino La Costa, Austin TX
78752 — VIA INTER-AGENCY .
Charles W. Cromwell, Attorney at Law, 101 N. Shoreline Blvd., Suite 303, Corpus Christi, TX 78401 - .
VIA REGULAR MAIL
Kermri Galvin, Director of Standards & Enforcement Services, TREC, 1101 Camino La Costa, Austin, TX 78752 -
with.1 - CD; Certified Evidentiary Record) YA INTER-AGENCY
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Texas Real Estate Commission
300 West 15* Street Suite 502 Austin, Texas 78701 / P.O. Box 13025 Austin, Texas 78'711—3025

512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah.state.tx.us
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' TEXAS REAL ESTATE

- § . BEFORE THE STATE OFFICE
COMMISSION, 8§ y
Petitioner §
V. § OF
RENE L. HERNANDEZ, - §
Applicant § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

Staff of the Texas Real Estate Commission (StafffCommission) brought action against Rene
' L. Hernandez (Applicant) to de'ny his application for a real estate salésperson license (Application)
for having failed to disclos';e pending érin)jnal charges at the time of his application and for being
convicted of a crime that directly relates to the duties and responsibilities of the licensed occupation.
Staff asserts that ‘Applicant’s actions have demonstrated that he is unable to represent the interest of -
another person with honeéty, truStworthiness, and integrity. The ALJ agrees with Srtaff and

recommends denial of the Application.
1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

There are no issues of notice or jurisdiction in this proceeding. Therefore, these matters are

addrés’sed in the Findings of Fact and Conclusions of Law without further discussion here.

The hearing convened September 9, 2010, bgfore Administrative Law Judge (ALJ) Tommy
L. Broyles in the William P. Clemehts Building, 300 West 15™ Street, Fourth Floor, Austin, Texas.
Staff was fcprese‘nted by Beverly S. Rabenberg, Att’omey; Applicant was represented by Charles W.
Cromwell, Attorney. The record was held open to allow Applicant to file a letter from his probation:

© officer. The record closed on October 8, 2010.
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I1. DISCUSSION

A. Baekground

On Sep‘tenlber 22, 2009, Applicant filed an application for licensure as a real estate
_ salesperson In his application, he answered “no” when asked, “[Ajre there any criminal charges
pending against you‘i'”1 Prev1ously, on November 20 2008, in the U.S. District Court, Southern
Dlstrlct_ of Texas, Corpus Christi D_1v1$10n, Applicant was indicted for conspiring with others, “to
conduct and attempt to conduct a financial transaction affecting interstate and foreign commeree,
“then well knowing that the financial transactions involved the proceeds of some form of unlawful
' activiry, that is, the distribution of controlled substances, which property involved in the financial
transact1ons represented the proceeds of a specified unlawful activity . JTPA second count was
later added alleging that Applicant caused a domestlc financial institution to file a currency

transaction repott containing a misstatement of fact and did so while in violation of another law.’

On November 18,2009, a couple of months after filing his Application, Applicant pled guilry
to filing a false currency transaction report and the remaining counts were dismissed." He was then

sentenced to probation for a term of five years and assessed a penalty of $2,100.

Based on Applicant’s failure to disclose pending criminal charges at the time of his
- ap'plication and for his later conviction of a crime that directly relates to the duties and
responsibilities of a licensed agent, Staff denied the Application. On June 24, 2010,.App'1icant

requested and was granted a hearing before a SOAH ALJ. ‘ |

! TRC Ex. C-8.

* TRC. EX.C-15.

* TRC Ex. C-17. _

* TRC Ex. C-18 and C-19.
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B. Legal Standards

TEX. Occ. CODE ANN. {Code) ch. 53 provides a fminework for agencies to deal with licensees - |
. whci have criminal convictions. First, an agency must determine whether a conviction relates to the
Applicant’s ciccupation.5 Ifa c_:onviction relates to the occupation, the agency must then determine
whether the conviction affects the Applicant’s fitress to perform the duties and discharge the
responéibih'ties of the licensed occupation. | Additionally, the Commission adopted criminal A
conviction gui(ielili'es.6 The guidelines provide that crimes involving fraud, offenses against public
administration and offenses involving moral turpitude are directly related to thic duties and
resp0n51b111tles of a real estate salesperson. Prior to 11censure Applicant must also demonstrate his
honesty, trustworthmess and mtegnty, pursuant to 22 TEX. ADMIN. CODE § 535 52 and Code
§ 1101.354. ‘

.C.  Evidence, Argument, and Recommendation

7 Staff submitted 19 exhibits consisting of jurisdictional documents, Mr. Hernandez’
- application, four certified copics of correspondence between the parties, several Federal indictments
against Applicant, the transcript of Applicant’s arraignment, and the U.S. District Court’s J udgment.
Staff also provided copies of the applicable statutes and rules. Applicant testlﬁed and offered two
exhibits concerning prev1ous cases before the Texas Real Estate Comm1531on After the hearing, |

Applicant filed an updated letter from his probation officer that was entered into the record.

7 During the hearing, Applicant testified that he simpiy made an honest mistake while
completing the Application. He explained that when completing the Application, he understood that
“everything was done alrcady” and that no charges were pending. He had already pled guilty so he.
answered “no,” indicating that no further chargés were pending. Because he made an honest mistake

‘and because he éxP ects to be released from probation in short ordér, Applicant urges his Application

be granted.

’ Code § 53.022.
6 22 Tex. ADMIN. CODE § 541.1.
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T-‘he:ALJ does not find the greater Wéight of evidence to support Applicant’s claims of a mere
mistake. In a January 2010 letter sent to Staff, Appl'icant also explained his inaccurate answer on the
Application but made different claims. In the letter, Applicant stated, “[S]ince I did not now know
* the court laws and my case was pendihg I felt that I shouldn’t label myselfas a bad person with a
conviction . . . .” He continued that, “[I] can honestly say I was definitely not trying to be deceitful
to the TREC in my application I just felt the court judgment was still peﬁding.” So, on tlie one hand
Applicant argues the court judgment was still ﬁendjng while, on the other hand, Applicant stated that

-he thought the matter was complete, that there were no charges pending.

| Moreover, there were two questions Qn.the Applicatioﬁ. One dealt with pending criminal
charges and the other with convictions. Applicant answered “no” to both. Whether Applicant
thought his charges were pending or that he had pled guilty so he was convicted with no charges

pending, a reasonable and honest person would have answered “yes” to one or the other.

The evidence further reveals other areas where Applicant has changéd his testimony,
claiming later that he did not‘know. 6r did nth understand important information. At aminimum, the
record reflects that Applicant must get more exéct with his statements. While he testified at hearing
that he would have been found not guilty had he the financial resources to proceed to hearing, when

“asked by the Federal District Court, “[A]re you pleading guilty because you are guilty?” He

- answered, “yes.” Applicant does not understand that his representations to the finance person at his
dealership, suggesting that a customer was his “friend,” at least contributed to a financial report
being cdxﬁplete‘d- with a misstatemeﬁt. Even on rather mundane things like how long he has been |
working for his curreﬁt employer, a Volkswagen dealership, hIS testimony changed from 12 months
to 3 month.é within a nﬁatter of minutes. Moreover, while Applicant testified that he had paid his

-$2000 fine, a September 28, 2010 letter from his probation officer iﬁdicates all monetary penaltics
were not paid in qu11 until 'Se_pterﬁber 16, 2010, a week after the evidentiary hearing.

- Applicant is presently serving five years of probation; which began on November 18, 2009}

Applican;t testified that his proBaﬁon officer would pfovide written evidence that Applicant would be

_ 7 The record remained open for Applicant to submit a letter from his probation officer. That September 28,
2010 letter is marked at A-3 and entered into the record. ' Accordingly, the record closed on October 4, 2010.
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released from probation in short time and would not have to serve the full five years. This statement
~ too did not come to fruition. Rather, his probation officer merely stated that Applicant’s '
probationary period would expire on November 17, 2014 and that Applicant continues to

- demonstrate an acceptable level for cooperation.

The ALJ concludes that there are too many “misunderstandings” by Applicant to attribute
them to mere unfortunate events. Rather, the ALJ finds Applicant has failed to establish the requisite
honesty, trustworthiness, and integrity necessary to hold a real gstate salesperson license.

III. FINDINGS OF FACT

1. Rene L. Hernandez. (Apphcant) applied to the Texas Real Estate Commission (Comrmssmn) -
for a real estate salesperson license on September 22, 2009. .

2. Inthe Applicaﬁon, Applicant ansWered “no” when asked, “fA]re there any criminal charges
pending against you.”
3. - Inthe Application, Applicant answered “no” when asked, “[H]ave you ever been convicted

of a criminal offense? (include all felonics and misdemeanors other than traffic tickets.)

4. On November 20, 2008, in Criminal Number C-08-761 in the United States District Court,
Southern District of Texas, Corpus Christi Division, Applicant was indicted on several
counts, including conspiracy to conduct and attempt to conduct a financial transaction
affecting interstate and foreign commerce, then well knowing that the financial transactions
involved the proceeds of some form of unlawful activity, that it, the distribution of controlled
substances, which property involved in the financial transactions represented the proceeds of
a specified unlawful activity.

5. A Superseding Indictment was filed on February 11, 2009, alléging that Applicant did
. knowingly, and for the purposes of evading the reporting requirements of Section 5313(a) of
Title 31, USC, and the regulations promulgated thereunder, causc or attempt to cause a
domestic financial institution, as defined in 31 U.S.C. § 5313 containing a misstatement of
fact, and did so while in violation of another law of the United States, to wit: Title 18, USC,
sections 1956(a)(1) and (h), as alleged in Count Two of the Superseding Indictment.

- 6. . OnNovember 18,2009, in a case styled Unired States of . America vs. Rene Luis Hernandez,
T, Case No. 2:08CR00761-S-010, following a plea of guilty, Applicant was convicted of
filing a false currency transaction report, in violation of the United States Code (USC).

7. Applicant was sentenced to 5 years probatron and ordered to pay a $100.00 assessment as
well as a $2,000 fine.
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10.

11.
12.
- 13.
14.

15.
16.

17.

18.

19.

Applicant remains on probation.-

' Applicant’s indictments and conviction is for a crime relating dlrectly to the duties and

responsibilities of the licensed occupation.

App Jicant’s conviction involves fraud and demonstrates Applicant’s inability to represent the
interest of another with honesty, trustworthiness and integrity.

Applicant’s failure to be truthful on the Application and while testifying reflects negatively
on Apphcant s honesty, trustworthiness, and integrity.

Based on Apphcant s conviction referred above on his failure to answer questions in the
Application truthfully, and on his conflicting statements and testimony reflect negatively on

' Apphca.nt s honesty, trustworthiness, and integrity.

Applicant failed to prove he currently has the fitness reqmred to perform the duties and
dlscharge the respons1b111tles of a real estate salesperson.

Staff gave notice to Apphcant by letter dated June 15, 2010, of its proposed denial of the

Application.

: 'Applica‘nt timely requested a hearing.

OnJ uly 9, 2010, Staff mailed notice of administrative hearing to Applicant.

The notice of hearmg contained a statement of the time, place, and nature of the heanng,
statement of the legal authority and jurisdiction under which the hearing was to be held; a
reference to the particular sections of the statutes and rules involved; and a short, plain
statement of the matters asserted.

The hearing on the merits was held September 9, 2010. All parties appeared and participated
in the hearing. At Applicant’s requests, the record was held open for submission of an

additional exhibit.

The record closed on October 8, 2010.
Iv. CONCLUSIONS OF LAW

The Texas Real Estate Commission has jurisdiction over this rnatter pu.rsuant to TEX. OCC.
CODE ANN ch. 1101. '

The State Office of Administrative Heanngs has jurisdiction over matters related to the
hearing in this matter, including the authority to issue a proposal for decision with findings
of fact and conclusions of law, pursuant to TEX. GOV’T. CODE ANN. ch. 2003.
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3. Proper and timely notice was provideli to-Applicanf pursuant to the Administrative Procedure
Act, TEX. Gov'T. CODE ANN. ch. 2001. :

4. - Based on the Commission’s Criminal Conviction Guidelines crimes involving fraud,
' offenses against public administration, and offenses involving moral turpitude are directly
related to the duties and responsibilities of a real estate salesperson. 22 TEX. ADMIN.

CODE §541.1. ' ' ' : - -

" 5. Applicant’s criminal convictions directly relate to the licensed occupation, pursuant to TEX.
Occ. CODE ANN. § 53.022. ' '

6.  Applicant failed to demonstrate that lie is currently fit for licensure, pursuant to TEX. OCC.
- CODE ANN. ch. 53. ' :

7. Applicant failed to demonstrate honesty, trustworthiness, and integrity to hold a license, as
contemplated by TEX. Occ. CoDE ANN. § 1101.354 and 22 TEx. ADMIN. CODE § 535.52.

8. Based upon the foregoing Findings of Fact and Concilusions of Law, Applicant’s application
for licensure as a real estate salesperson should be denied. 7 :

SIGNED November 1, 2010.

};%mu J. BROYLES _
MINISTRATIVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Consideration and possible action regarding Proposal for Decision from State
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c. SOAH Docket NO. 329-11-0448, REC., In the Matter of Robin J. Muir

SUMMARY
See attached



"TEXAS REAL ESTATE COMMISSION

DouGLAS E. OLDMIXON, ADMINISTRATOR

Standards & Enforcement Services
Direct Line: (512) 465-3960
Facsimile:  (512) 465-3962

MEMORANDUM

To: THE COMMISSION MEMBERS

From: KERRI T. GALVIN, DIRECTOR OF STANDARDS & ENFORCEMENT
SERVICES

Date: JANUARY 24, 2011

Subject: PROPOSAL FOR DECISION
- IN THE MATTER OF
ROBIN J. MUIR

The enclosed Proposal for Decision has been filed in SOAH Docket No. 329-11-0448 REC.
The Proposal for Decision will be considered for Final Order at the meeting of the Commission
scheduled for February 14, 2011, at 10:00 a.m. in the Commission Conference Room, Room
2395, Texas Real Estate Commission Offices, 1101 Camino La Costa, Austin, Texas.

Yo T Gl [y,
Kerri T. Galvin /
Director of Standards & Enforcement Services

KTG:sm
Enclos__ure.

ce Douglas E. Oldmixon, Administrator
Loretta R. DeHay, General Counsel & Deputy Administrator
Devon V. Bijansky, Deputy General Counsel

Patricia Holder, Adminisirative Assistant

P.O. Box 12188 Austin, Texas 78711-2188 # 1101 Camino La Costa Austin, Texas 78752
512-459-6544 » 800-250-TREC e www.trec.state.tx.us




State Offlce of Administrative Hearings

CoREIVED

LR

Cathleen Parsley - JAN 11 204
Chief Administrative Law Judge |
_ Texas Real Estae Commission
January 10, 2011

Douglas E. Oldmixon ~ INTER-AGENCY
Administrator : '
Texas Real Estate Commission

1101 Camino La Costa

Austin, Texas 78752

" RE: “Docket No. 329-11-0448.REC; Texas Real Estate Commission v.
Robin J. Muir '

Dear Mr. Oldmixon:

Please find enclosed a Proposal for Decision in this case. It contains my
recommendatlon and underlying rationale.

: - Exceptions and replies may be filed by any party in accordance with 1 TEX.
ADMIN. CODE § 155.507(c), a SOAH rule which may be found at www.soah. state.tx.us.

Sincerely,

o] B

Stephen J. Pacey

Administrative Law Judge
SIP/Ls
Enclosure
xc:~ ‘Aimee Coopper, Staff Attorney, TREC, 1101 Camino La Costa, Austin TX 78752 — VIA INTER-
" AGENCY

Robin J. Muir, 254 S. Timbercreek Dr., Amarillo, TX 79118 - VIA REGULAR MAIL
. Kerri Galvin, Director of Standards & Enforcement Services, TREC, 1101 Camino La Costa, Austin,
- TX 78752 - (with 1 CD; Certified Evidentiary Record) — VIA INTER-AGENCY

300 West 15" Street Suite 502 Austin, Texas 78701 / PO. Box 13025 Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax) ’
www.soah.state.ix.us
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BEFORE THE STATE OFFICE

v,

TEXAS REAL ESTATE COMMISSION, §
Petitioner §
§
§ OF
§
ROBIN J. MUIR, § o R
Respondent § -ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

Staff of the Texas Real Estate Commission (Staff/Commission) seeks to revoke Robin J.
Muir’s (Respondent) real estate_broker’s license because in 2010, he pled guilty to the felony offense
of Misapplication of Fiduciary Property. The Administrative Law Judge (ALJ) recommends that the

. Commission revoke Respondent’s license.

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

A 'hearing“in this matter convened and the record closed on November 10, 2010. Staffwas
represented by attorney Aimee Cooper. Respondent appeared pro se. There were no disputed issues
of notice or jurisdiction. Therefore, those matters are addressed in the findings of fact and

conclusions of law without further discussion here.
I1. DISCUSION

The basic Tfacts of the issue in this case are relatively simple. On or about May 20, 2010,
| Respondent entered a plea of guilty in the 47" District Court of Potter County, Texas, to the first
degree felony offénse of Misapplication of Fiduciary Property. The district court entered an Order of
Deferred Adjudication and ordered that Respondent be placed on Community Supervisioﬁ foraterm
of 10 years; submit to confinement in the Potter County jail for a term of thirty days on weekends;
pay $100,000 in restitution; complete 400 hours of community service; and pay other fees and court

costs. At the hear_ing, Respondent testified that his did plead guilty to this felony charge.
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Prior to the criminal proceeding, a judgment was entered against Respgndént in the United .
States Bankruptcj.{ Court for the Northern District of Texas Amarillo Division. The jury held agamst
Respondent on cl-aims of breach of contract, actual fraud, theft and breach of fiduciary duty relating
to his failure to fémit real estate commissions in the sum of $428,247.00. The facts concerning
Respondent’s conduct that is the basis of these cases is rather opaque because the facts were not fully
developed at the hearing. Apparently, Respondent was employed by Hastings Entertainment, Inc.
(Hastings), where, as a broker, he would receive a commussion for representing his employer,
Hastings in real estate transactions. The commissions were remitted to Respondent because of his
real cstate brokcr s license. It was Hastings understanding that the commissions would be rebated
from Respondent to it. Respondent indicated that there was no written agreement to do so; therefore

he was not obllgated to rebate the commissions.
III. ARGUMENT
A. Staff

Staff asserted that Respondent’s license should be revoked because Respondent violated TEX.
* Qcc. CopE (Code) § 1101.652(a)(1) which states:

(a) The commission may suspend or revoke a license issued under this
chapter or take other disciplinary action authorized by this chapter if the
licer__ise holder:

(1) enters a plea of guilty or nolo contendere to or is convicted of a
: felony or a criminal offense involving fraud, and the time for
appeal has elapsed or the judgment or conviction has been affirmed
on appeal, without regard to an order granting community
supervision that suspends the imposition of the sentence.
Staff argui;d that Respondent pled guilty to a felony involving frand, consequently, revocation
~ is proper. Staff asserted that Respondent failed to sufficiently demonstrate that he currently has the
honesty, trustworthiness, and integrity required to hold his broker’s license. Staff pointed out that

under the Commission’s rules, the criminal offense for which Respondent pled guilty is directly
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related to the duties and responsibilities of the occupation of a real estate licensee.' Staff further
contended that Respondent commission of this offense tends to demonstrate his inability to represent
 the interests of another with the necessary honesty, trustworthiness, and integrity. Consequently,

Staff argued that his license should be revoked.
B. Mr. Muir

Mr. Muir acknowledged his guilty i)lea at the hearing, but said that he did so because he felt
trapped. Respondent argued that he had no money after the bankruptcy and when the District
Attorney gave him the ultimatum of goingrto jail or pleading _guil'ty, he entered the guilty plea.
Respondent also ‘c_';ollate'rally attacked both the bankruptcy action and the criminal j udgment.

Respondeﬁt concluded his testimony by saying that the real estate indusﬁy 1§ the only work
he has ever done and is his sole source of income. He said that he should be allowed to keep his

license because ht_é did nothing wrong.
IV. ANALYSIS AND RECOMMENDATION

Respondent pled guilty to a serious felony. He was pllaced on deferred adjudication. The
Commission may.revoke a license if a licensee enters a plea of guilty or nolo contendere to a felony
in which fraud is-an essential element.> Misapplying fiduciary funds is classified as an offense

" involving fraud.’ Therefore, the Commission may revoke his license as a result of the guilty plea.

- The type-of offense for which Respondent has pled guilty, according to the Commission’s
rules, may be ana}yzed to determine whether it is directly related to the duties and responsibilities of
a real estate professional. The factors used to determine whether the crime is directly related to the
occupation aré: the nature and seriousness of the crime; the relétionship of the crime to the purposes
for requiring a license; the extent to which a license might offer an opportunity to engage in further

criminal activity of the same type; and the relationship of the crime to the ability, capacity, or fitness

192 TEX. ADMIN. CODE §§ 541.1(a) and (b).
2 TEX. Occ. CODE ANN. § 1101.652(a)(1).
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required to perform the duties of the licensed occupation.* The crime to which Respondent pled
guilty is extremely serious. Given that the offense of Misapplication of Fiduciary Property is
classified as ﬁ'aud by the penal code, having a real estate broker’s license would offer additional

opportunitics to engage in further similar criminal activity.

Moreover, Respondent shows no remorse and portrays himself as the victim. He did not
indicate that there were any underlying mitigating circumstances. The Commission’s rules require

the consideration of mitigating circumstances.” He offered no evidence of any rehabilitation.

For the reasons stated above, the preponderance of the evidence presented does not establish
that Respondent currently possesses the honesty, trustworthiness, and integrity necessary to hold a . '

real estate broker§ license at this time. Accordingly, the ALJ recommends revocation of his license.
V. FINDINGS OF FACT

1. On May 20, 20108, in the 47" District Court of Potter County, Texas cause number 61,693-
A, Robert J. Muir (Respondent) pled guilty to the first degree felony of Misapplication of
Fiduciary Property in an amount greater than $200,000. On that same date, the Court
withheld a finding of guilt, deferred further proceedings, and placed Respondent on
community supervision for a period of ten years, subject to various terms and conditions.

2. Respondent’s guilty plea to Misapplication of Fiduciary Property demonstrates that he is not
currently able to represent the interests of others with honesty, trustworthiness, and integrity.

3. Ina letter‘:-- dated August 16, 2010, Commission Staff (Staff) notified Respondent of its
- proposed revocation of his license. :

4 Respondent timely requested a hearing on the proposed revocation.
5. On October 11, 2010, Staff sent Respondent a notice of hearing.
6. The notice of hearing contained a statement of the time, place, and nature of the hearing;

a statement of the legal authority and jurisdiction under which the hearing was to be held; a
reference to the particular sections of the statutes and rules involved; and a short, plain
statement of the matters asserted.

* TEX. PENAL CODE § 32.45.
422 TEX. ADMIN. CODE § 541.1(b).
522 TEX. ADMIN. CODE § 541.1(c).
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7. A hearing was held in this matter on November 10, 2010. All parties appeared and
participated in the hearing. The record closed the same date

VL. CONCLUSIONS OF LAW

1. The Texas Real Estate Commission (Commission) has jurisdiction over the licenses of real
estate brokers, salespersons, and inspectors, pursuant to the TEX. OcC. CODE ANN. ch. 1101.

2. The State Office of Administrative Hearings has jurisdiction over all matters related to
conducting a contested case in this matter, including the preparation of a Proposal for
Decision with proposed Findings of Fact and Conclusions of Law, under TEX GOV'T CODE
ANN. ch. 2003.

3. Respondeflt received proper and timely notice of hearing as required by TEX GOV'T CODE
ANN. §§ 2001.051 and 2001.052.

4. The Conﬁnission may revoke a real estate salesperson’s license for pleading guilty to a
felony involving fraud pursuant to TEX. Occ. CODE ANN. § 1101.652(a)(1).

5. Based on ihe above Findings of Fact and Conclusions of Law, Respondent’s license -
should berevoked. '

SIGNED January 10, 2010.

STATE omcz OF ADMENISTRATIVE HEARINGS
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Consideration and possible action regarding Proposal for Decision from State
Office of Administrative Hearings in the matter of:

d. SOAH Docket NO. 329-11-0449.REC. In the Matter of Travis
Matthew Grochoske

SUMMARY
See attached



TEXAS REAL ESTATE COMMISSION

DOUGLAS E. OLDMIXON, ADMINISTRATOR

Standards & Enforcement Services
Birect Line: (512) 465-3960
Facsimile;: (512) 465-3962

MEMORANDUM

To: THE COMMISSION MEMBERS
From: KERRI T. GALVIN, DIRECTOR OF STANDARDS & ENFORCEMENT
SERVICES
- Date: JANUARY 24, 2011

Subject: PROPOSAL FOR DECISION
IN THE MATTER OF
TRAVIS MATTHEW GROCHOSKE

The enclosed Proposal for Decision has been fited in SOAH Docket No. 329-11-0449.REC.
The Proposal for Decision will be considered for Final Order at the meeting of the Commission
scheduled for February 14, 2011, at 10:00 a.m. in the Commission Conference Room, Room
235, Texas Real Estate Commission Offices, 1101 Camino La Costa, Austin, Texas.

KWW T. Galger .
Kerri T. Galvm L
Director of Standards & Enforcement Services

KTG:sm
Enclosure

cc.  Douglas E. Oldmixon, Administrator
Loretta R. DeHay, General Counsel & Deputy Administrator
Devon V. Bijansky, Deputy General Counsel

Patricfa Holder, Administrative Assistant

P.O. Box 12188 Austin, Texas 78711-2188 ¢ 1101 Camino La Costa Austin, Texas 78752
512-459-6544 e 300-250-TREC & www irec.state.tx.us
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Cathleen Parsley E@E ”WE @

Chief Administrative Law }ﬁdge DEC 3 02010

Jexas Rea) Estate Commission
_ December 29, 2010 : . .

Douglas E. Oldmixon SRS T ' INTER-AGENCY
Administrator ‘ -
Texas Real Estate Commission

1101 Camino La Costa

Austin, Texas 78752

RE Docket No. 329-11-0449 REC - Texas Real Estate Commlssmn V.
Traws Matthew Grochoske

Dea; Mr. Oldmixon:

Please find enclosed a Proposal for Decision in this case. It contains my
recommendatlon and underlying rationale. '

~ Exceptions and replies may be filed by any party in accordance with 1 TEX.
ADMIN CopE § 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us.

- Sincerely,

\,ﬁﬁ,ﬂ/ L.

Stephen J. Pacey
Administrative Law Judge

SIP/Ls
Enclosure
~Aimee Cooper Staff Attorney, 1101 Camino La Costa, Austin TX 78752 = VIA_ INTER—AGEN CY
" Travis M. Grochoske, 13423 Tall Forest, Cypress, TX 77429 - VIA REGULAR MAIL
~Kerri Galvin, Director of Standards & Enforcement Services, TREC, 1101 Camino La Costa, Austin,
“TX 78752 - (with 1 CD; Certified Evidentiary Record) — VIA INTER-AGENCY

300 West 15'* Street Suite 502 Austin, Texas 78701 / PO, Box 13025 Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing} 512.475.4994 (Fax)
www.soah.state.tx.us )
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TEXAS REAL ESTATE § BEFORE THE STATE OFFICE
COMMISSION § ' |
) Petitioner _ § :
L , o § OF
V. , , : §
- TRAVIS MATTHEW GROCHOSKE § o R
Applicant §  ADMINISTRATIVE HEARINGS .

PROPOSAL FOR DECISION

The staff (Staff) of the Texas Real Estate Commission (Commission) has proposed to
deny the application of Travis Matthew Grochoske (Appﬁc'aﬁt) for an Inactive Real Estate
Salesperson- Lic‘enée._ The Administrative Law Judge (ALJ) recommends denial of the

application.
I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

* On November 10, 2010, ALJ Steph‘en J. Pacey convened the hearing at the State Office
of Administrative Hearings, William P. Clements State Office Building, 300 West 15" Street,
- Fourth Floor, Austin, Texas. Staff was represented by Aimée Cooper, staff attomey. Applicant

- did not appear a.nd'was not repro_asented at the hearing. The record closed that same day. '

After estabhshmg that approprlate notice of the heanng was provided to Apphcant and
that the Commission has. jurisdiction, Staff moved for a default. The default was granted n
atcordance with 1 TEX. ADMIN. CODE § 155.501, and the allegations were accepted as true, In
accbrda.nce with the Findings. of Fact and Conclusions of Law, the ALJ recommends that

. Applicant’s application for a license as an inactive real estate salesperson be denied.

IL. FINDINGS OF FACT.

- 1. On October 29, 2008, Travis Matthew Grochoske (Applicant) filed an abplicaﬁbn with
- the Texas Real Estate Comnussmn (Commlssmn) for an Inactive Real Estate Salesperson
License.

2. On or about September 8, 2009, the Commission’s staff (Staft) sent a nonce of proposed
dISapproval to Apphcant
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The notice of proposed disapproval was sent to Applicant at: 13423 Tall Forest, Cypress,
Texas 77429, by United States regular mail and by certified mail, return receipt
requested. The address to which the notice was sent was the address pr0v1ded by
Apphicant on his license apphcatlon

VOn or about September 24, 2009, Applicant requested a hearing.'

On SeptemBer 29, 2010, Staff sent a Notice of Hearing to.Applicant at the address set
forth above m Finding of Fact No. 3, Applicant received the notice on October 1, 2010.

The hearing notice contained a statement of the time, place, and nature of the hearing; a
statement of legal authority and jurisdiction under which the hearing was to be held; a
reference to the particular sections of the statutes and rules involved; and a short, plain
statement of the matters asserted.

The hearing notice advised Applicant in large, boldface type that if Appllcant failed to
appear at the scheduled hearing, the Comumission would request a default in which the
factual allegations in the hearing notice would be deemed as triue and the relief sought by ’
the Commission would be granted without submission of additional proof.

The hearing convened November 10, 2010, before ALJ Stephen J. Pacey at the State
Office of Administrative Hearings (SOAH), located at William P. Clements State Office-

_ Building, 300 West 15" Street, Fourth Floor, Austin, Texas. Staff was represented by

Aimée Cooper, staff attorney Applicant did not appear and was not represented at the
hearing.

Staff moved for a default, whieh was granted. '

' -On or about May 31, 2006, in Cause No. 1061550 in the 176™ District Court, in Harris

County, Texas, Applicant pled guilty to the state jail felony offense of Theft, and was
placed on deferred adjudication for a term of five years. Applicant was assessed a $500
fine and placed on community supervision for a term ending on May 30, 2011.

Applicant has failed to demonstrate honesty, trustworthiness, and integrity.

III. CONCLUSIONS OF LAW
The Commission has jurisdiction over this matter. TEX. Oce. CopE ch. 1101,

SOAM has jurisdiction over the hearing in this proceeding, including the authority to

issue a proposal for decision with proposed ﬁndmgs of fact and conclusions of law. TEX.

Gov’T CopE ch. 2003.

Proper and tiinely notice of the hearing was given to Applicant. TEX. GOV’T CODE
ch. 2001; and 22 TEX. ADMIN. CODE § 533.3.

The allegatlons stated in the above Findings of Fact are deemed true. 1 TEX. ADMIN,
CODE. § 155.501. :
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5. To be eligible to receive a license as a real estate salesperson, a person must satisfy the
Commussion as to the applicant’s honesty, trustworthmess and mtegnty TeX. Occ.
CoDE § 1101.354(2).

6. = Applicant’s application for a license as an inactive real estate salesperson should be
denied.

SIGNED December 29, 2010;

mm

ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMEXISTRATIVE HEARINGS



Agenda Item 22:

Recovery fund matters

a. Executive session to discuss pending litigation pursuant to Texas
Government Code §551.071

b. Discussion and possible action to authorize settlement of recovery fund
claims

SUMMARY
To be presented at the meeting.



Agenda Item 23 and 24:

Discussion and possible action to schedule future meetings

Adjourn

SUMMARY
See attached
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