Texas Real Estate Commission
Chapter 533, Practice and Procedure

Rules Adoeted at the Max 2, 2011 Commission MeetinE

22 TAC §533.1, §533.3

The Texas Real Estate Commission (TREC)
adopts amendments to 22 TAC 8533.1,
concerning Definitions, and §533.3, concerning
Filing and Notice, without changes to the
proposed text as published in the March 4, 2011,
issue of the Texas Register (36 TexReg 1467) and
will not be republished.

The amendment to §533.1 amends the definition
of "last known mailing address” to "mailing
address"” to be consistent with other TREC rules.
The amendment to 8533.3 clarifies that the Notice
of Alleged Violation required by Occupations
Code 81101.703 will be mailed to the
respondent's mailing address.

The reasoned justification for the rules is
clarification of the practice and procedure before
the commission and the State Office of
Administrative Hearings and consistency with
other TREC rules.

No comments were received on the rules as
proposed.

The amendments are adopted under Texas
Occupations Code, 81101.151, which authorizes
the Texas Real Estate Commission to make and
enforce all rules and regulations necessary for the
performance of its duties and to establish
standards of conduct and ethics for its licensees in
keeping with the purpose and intent of the Act to
ensure compliance with the provisions of the Act.

The statutes affected by this adoption are Texas
Occupations Code, Chapter 1101, Chapter 1102,
1303, and Texas Property Code, Chapter 221. No
other statute, code or article is affected by the
adopted amendments.

§533.1. Definitions. The following words and
terms, when used in this chapter, have the
following meanings, unless the context clearly
indicates otherwise.

(1)ADR--Alternative dispute resolution.
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(2)ADR Administrator--The trained coordinator
in the commission office designated by the
commission to coordinate and oversee the ADR
procedures which may include conducting
mediations. The ADR Administrator shall serve as
a resource for ADR training and shall collect data
concerning the effectiveness of the ADR
procedures.

(3)Administrator--The Administrator of the
Texas Real Estate Commission.

(4)ALJ--Administrative law judge employed by
the State Office of Administrative Hearings.

(5)Alternative  Dispute  Resolution  (ADR)
Procedures--Alternatives to judicial forums or
administrative agency contested case
proceedings for the voluntary settlement of
contested matters through the facilitation of an
impartial third-party.

(6)APA--The Administrative Procedure Act
(Texas Government Code, Chapter 2001).

(7)Applicant--Any person seeking a license,
certificate, registration, approval or permit from
the commission.

(8)Commission--The Texas Real Estate
Commission.

(9)Complainant--Any person who has filed a
complaint with the commission against any
person whose activities are subject to the
jurisdiction of the commission.

(10)Contested case or proceeding--A proceeding
in which the legal rights, duties, or privileges of a
party are to be determined by the commission
and/or administrator after an opportunity for
adjudicative hearing.

(11)Final decision maker--The commission
and/or the administrator, both of whom are
authorized to render the final decision in a
contested case.
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(12)Judge--Administrative law judge employed
by the State Office of Administrative Hearings.

(13)Mailing Address--The mailing address as
provided to the commission by a Licensee and
maintained as required by 22 TAC §535.96 and
§535.217 of this title (relating to Mailing Address
or Other Contact Information) or as provided to
the commission by an Applicant or as shown in
the commission's records for a Respondent who
is not a license holder. The mailing address for a
Respondent that holds an active salesperson
license shall be the mailing address of the
salesperson's sponsoring broker as shown in the
commission's records.

(14)License--The whole or part of any
commission registration, license, certificate,
approval, permit, or similar form of permission
required or permitted by law.

(15)Mediator--The commission employee or

other state employee who presides over ADR
proceedings regardless of which ADR method is
utilized.

(16)Party--A person admitted to participate in a
case before the final decision maker.

(17)Person--Any individual, partnership,
corporation, or other legal entity, including a
state agency or governmental subdivision.

(18)Pleading--A written document submitted by

a party, or a person seeking to participate in a
case as a party, which requests procedural or
substantive relief, makes claims, alleges facts,
makes legal argument, or otherwise addresses
matters involved in the case.

(19)Private Mediator--A person in the mediation
profession who is not a Texas State employee
and who has met all the qualifications prescribed
by Texas law for mediators.

(20)Respondent--Any  person, licensed or
unlicensed, who has been charged with violating
a law establishing a regulatory program
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administered by the commission or a rule or
order issued by the commission.

(21)Rule--Any commission statement of general
applicability that implements, interprets, or
prescribes law or policy, or describes the
procedure or practice requirements of the
commission and is filed with the Texas Register.

(22)SOAH--State  Office of Administrative
Hearings.

§533.3. Filing and Notice.

(a)The commission shall provide notice to all
parties in accordance with the APA §2001.052,
Chapters 1101 and 1102, Texas Occupations
Code, and the following:

(1)If, after investigation of a possible violation
and the facts surrounding that possible violation,
the commission determines that a violation has
occurred, the commission may issue a written
Notice of Alleged Violation.

(2)The Notice of Alleged Violation shall be sent
to the Respondent's mailing address by certified
or registered mail.

(3)The Notice of Alleged Violation shall include:
(A)a brief summary of the alleged violation(s);

(B)a statement of the amount of the penalty
and/or sanction recommended; and

(C)a statement of the right of the Respondent
to a hearing.

(4)The commission shall base the
recommendation on the factors set forth in this
chapter.

(b)Not later than the 20th day after the date on
which the notice is received, the Respondent may
accept the determination of the commission,
including the recommended penalty and/or
sanction, or make a written request for a hearing
on that determination.
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(c)Upon receipt of a written request for hearing,
the commission shall submit a Request for
Docket Case form to SOAH accompanied by
legible copies of all pertinent documents,
including but not limited to the Notice of Hearing
or other document describing the agency action
giving rise to a contested case. In accordance
with 1 TAC §155.53 (relating to Request to
Docket Case), the commission shall request one
or more of the following actions on the Request
to Docket Case form:

(1)Setting of hearing;

(2)Assignment of an administrative law judge;
and/or

(3)Setting of alternative dispute resolution
proceeding, including but not limited to
mediated settlement conference, mediation, or
arbitration.

(d)The original of all pleadings and other
documents requesting action or relief in a
contested case, shall be filed with SOAH once it
acquires jurisdiction. Pleadings, other
documents, and service to SOAH shall be directed
to: Docketing Division, State Office of
Administrative Hearings, 300 West 15th Street,
Room 504, P.O. Box 13025, Austin, Texas 78711-
3025. The time and date of filing shall be
determined by the file stamp affixed by SOAH.
Unless otherwise ordered by the judge, only the
original and no additional copies of any pleading
or document shall be filed. Unless otherwise
provided by law, after a proposal for decision has
been issued, originals of documents requesting
relief, such as exceptions to the proposal for
decision or requests to reopen the hearing, shall
be filed with the commission's administrator
and/or commission as well as the commission's
Standards and Enforcement Services Division,
P.O. Box 12188, Austin, Texas 78711; 1101
Camino La Costa, Austin, Texas; or by facsimile at
(512) 465-3962 if the documents contain 20 or
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fewer pages including exhibits. Filings may be
made until 5:00 p.m. on business days. Copies
shall be filed with SOAH.

(e)If a real estate salesperson is a Respondent,
the commission also will notify the salesperson's
sponsoring broker of the hearing. Such notice
need not be provided by certified or registered
mail. If an apprentice inspector or real estate
inspector is a Respondent, the commission also
will notify the sponsoring professional inspector
of the hearing.

(f)JAny document served upon a party is prima
facie evidence of receipt if it is directed to the
party's mailing address. This presumption is
rebuttable. Failure to claim properly addressed
certified or registered mail will not support a
finding of nondelivery.

Filed with the Office of the Secretary of State on
May 11, 2011.
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Loretta R. DeHay

General Counsel

Texas Real Estate Commission
Effective date: May 31, 2011





